STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
DIVISION OF PUBLIC UTILITIES AND CARRIERS
89JEFFERSON BOULEVARD
WARWICK, RHODE ISLAND 02888

In Re: Proposed Amendments To The Division's
"Rules - Applicable To Nonregulated Docket D-16-113
Power Producers” Pursuant To R.l.G.L.
8§88 39-1-27.1et seq.

APPENDIX 2

To Division

Report and Order number 22922

AMENDED "RULES APPLICABLE TO NONREGULATED POWER
PRODUCERS" AS ORIGINALLY NOTICED WITH EXPLANATORY
ANNOTATIONS ADDED



815-RICR-40-05-1
TITLE-815DNVISIONOFPUBLICUTILITIESAND CARRIERS
CHAPTER 40 - ELECTRIC UTILITIES

SUBCHAPTER 05-NONREGULATED POWER PRODUCERS

Part 1- Rules Applicable to Nonregulated Power 'Producer --------- - -
11 Authority

A. Nonregulated Power Producers ("NPPs") have been permitted to sell to or
aggregate electricity for eligible Rhode kland customers since July 1, 1997. As
defined by the Utility Restructuring Act of 1996 ("URA"), R.l. Gen. Laws § 39-1-
27.1,NPP means a company engaging inthe business of producing,
manufacturing, generating, buying, aggregating, marketing or brokering electricity
for sale at wholesale or for retailsale to the public. Companies which negotiate
the purchase of electric generation services on behalf of customers and do not
engage inthe purchase and resale of electric generation services are not NPPs
within the meaning of the URA. The Division of Public Utilities and Carriers
("Division") has been authorized by R.I. Gen. Laws § 39-1-3(b) and 39-1-27.1(c)
and (d) to exercise certain regulatory authority over NPPs. These regulations are
adopted pursuantto that authority.

B. In addition to the instant Divgfl-R:lles this Part and Part 2 of this SubchapteOJ f
Rhode Island Public Utilities Commission ("Commission") has also promulgated
rules governing the regulation of NPPs. The Commission's Rules are entitled:
"".ReliaM-ty-RSflen-sieity Regulatiens fer ducers ",

effective en January 1,1997; and "Consumer Protection Requirements for
Jonregulated Power Producers ! effectrve October 20, !12014!.

__The Commission's

set out in 810 RICR 40 10-2. rterested persons should examine all NPP related
rules for a comprehensive understanding of the regulatory requirements attached
to NPPs doing business in Rhode Island.

12 Definitions! o i . -

A. "Obligated entity" shall have the same meaning as that which is contained in R.1I.
Gen. Laws § 39-26-0l. B == e mmmmeemen o oo e e

13 Prerequisites for Rhode Island Operations

A. Al NPPs seeking to do business In Rhode Island must file with the Division a

notarized registration application that includes the allowing':

Commented [LB(I]: This Parts a reissuance of the
Division's"Rules Appl cable To Nonregulated Power
Producers", effective date of January 1,2015. Minor
amendments have been madeto reflectthe amendments to
RIGL 39-1-27.1made by the General Assembly inthe
January 2016 Session (see S2260, H8331) and for clarity.
New language is indicated by underscoring, deleted
language by slrillelhra"gh. Format changes required by the
new Administrative Code format are notindicated.
Correction of typographical errors are notindicated.

Commented [LB(2]: Change reflects the new

__Admiistrative cde forma.

Commented [LB(3]:Change reflects the new
Administrative Code format, and the fact that the Division's
new NPP Consumer BillOf Rights (Part 2 of this Subchapter)
will supplant the Commissioris "Consumer Protection
Requirements for Nonregulated Power Producers” as
mandated by RIGL39-26.7-1€tseq. Nevertheless, the PUC
still has rules regardingcertain aspects of NPP operations,
and interested persons should be aware of that.

Commented [LB(4]: Some definitions are requires as a
result of the recentamendmentto RIGL 39-1-27. (c)(9)

Commented [LB(S]:Therecentamendmentto RIGL 39-1-
27. (c)(9) makeshcorporation of this definition a logical
necessity as the amendment specifically applies to
“obligated entities.” The definition adopteds the same
definition used in Part 2 of this Sub-Chapter whichwas,in
fact, mandated by RIGL39-27.7(4)(d) and restates the
statutory definition set out inRIGL 39-26-2.

Commented [LB(6]: mplements RIGL39-1-27. (c).




Legal name;

Business Address;

The name of the state where organized ; the date of organization; a copy
of the articles of incorporation, association, partnership agreement, or

other similar document regarding legal organization;

Name and business address of all officers and directors, partners; or other
similar officials;

Name, title, and telephone number of customer service contact person;
Name, title,andtelephone number of regulatory contact person;

Name, title and address of registered agent for service of process;

Brief description ofthe nature ofthe business being Conducted..........m---.- c#

Briefdescriptionof Evidence offinanciallsoundnesaij: ...............

a. Evidence of financial soundness such as surety bonds, a recent
financial statement, or other mechanism as specified by the
Division, except those nonrequlated power producers who may be
obligated entities shall provide financial security showing evidence
of liquid funds . such as:

Q) a surety bond;
2) a certificate of deposit

3) an irrevocable standby letter of credit from an ISO New
England Eligible Letter of Credit Bank, a New York
Mercantile Exchan e "NYMEX" ora Chica o Mercantile

Exchange ("CME") approved letter of credit bank, [l

(4)a corporate guarantee from an investment-grade ertity with a
Tangible Net Worth of at least ten million dollars
($10.000,000.00\.

The financial security shall be in an amount of not less than two

provided in satisfaction of this provision shall name the Commission

and the Division as obligees;

b. Financial security shall be reviewed each year at the time a
nonrequlated power producer makes its annual filing. The above
potwithstanding. hobli ntity is r nsible for informin

mmented [LB(7]:Restates RIGL39-1-27. (c)(8),which
was not explicitly included inthe originalregulation.

Commented [LB(8): Implements RIGL39-1-27.1(c)(9).

Commented [LB(9):Itismportant that the Letter of
Creditcome fromastronginsttuton.5O.NE, forexample,
hasaprocessandsetofrequementstovetletter of credit
giblebanks. We béve it mostefficienttoadopt ISO-

NE's list bereference,aswellas thatof NYMEX and CME.

Commented [LB( O]:Otherstates requiring surety (MC,
TX, PANJ)are set at $250,000.00for all Competitive
Ectricity Suppliers ("CES") regardless of the size of their
retail saleshthat market. CT requires $250000.00 or 5% of
its estimated gross receipts, which is revisited very year and
adjusted as needed. DE requires surety of 50% of the
deposits,advance payments,prepayments, financial
guaranteesor the like froma CES'customers, or $50,000.00,
and requires demonstrat on of liquid assets of $100000.00
norder to be certified.We have chosen togo Init ally vih
aflat $250,000.00,an amount comparable to CT,NJ and
other states where our CESs are currently operating, as an
amount reflect ve of an acceptable standard inthe
Northeast. We may choose to adjust the figure later after
we have accumiated data underthe new law.




the Division inwriting within five (5) business days of any material
be availableto satisfy penalties assessed by the Division for
violations of any consumer protectionrules or laws related to
nonregulated power producers . refundsorderedbythe Division, or
failure to comply withthe provisions of R.l. Gen. Laws Chapter 39-
26 asdetermined by the Public Utilities Commission. Payments
made pursuantto this subsectionfor violation ofthe provisions of

R n. Law. -26-4 shallbe forfeited.and shall remitted t
the renewable ener velopment fun tablished in R.I. Gen.
Law: -26-7.0r an rfun nd all other forfeitur

will be remitted to the state's general fund;

c. Allfin ial itv provi i ion of this provision.in
addition to naming both the Commission and the Division as
obligees. shall meet the language and form requirements of the
Commission and Division as such direction may be provided from

time to _ime|;

10. Affirmation that the applicant will comply with the Rhode Island General
Laws and all rules and regulations promulgated by the Division and the
Public Utilites Commission ("Commission");

11. Evidence that, in accordance with the Commission's Reliability
Responsibility Regulations,the applicant is either (a) a NEPOOL
participant or (b) has a written agreement with a NEPOOL member
through which such member agrees to include the load served by the NPP
inits load. A copy of this agreement (with any pricing or unrelated
commercial terms redacted) should be included with the applicant's filing;

12.  Evidence of authorization from the Rhode Island Secretary of State to do
business in Rhode Island.

Copies of all filings made pursuantto § 1.3(A) of this Part. shall be served onthe
Commission and all electric distribution companies. Updated information shall be
filed within ten (10) davs of any change to the information included in a

Leqistration application.as filed Or previously lupdated.

Unless rejected wihin thirty (30) days, registration applications filed in
accordance with these rules shall become effective thirty (30) days after filing. If
the Division rejects the application, itshall specify the applicable reasonsin
writing and, if practicable, identify aternative way s to overcome the noted
deficiencies.NPPs are authorized to do business inthis state after their
registration becomes effective and while they remain their registration remains in
good tandingJ e -

Commented [LB(II]:The Division receiveda suggestion
fromthe industry early oninthe drafting process thatthese
rulesincorporate exemplarsoftheacceptable language for
eachtype offinancialsecuity document;anexample of
such aSecurity Agreementwas also provided to the
Duision. The Division elected not to do that at this time,
beleving that iiially,at least, the Division should allow as
much flexibility as posble over form, whe preserving the
Division'srightto specify suchlanguage ifitlater becomes
clear that such prescri ptive guidance to the industry is
necessary.

Commented [LB(I2]:mplements first sentence of RIGL
39 127. (d)as amended.

- Commented [LB(I3): Technicalcorrectionto more

accurately reflect theanguage usedinthe final sentence of
RIGL39-1-27. (d).




D.

14

Updated information shall be filed within ten (10) days of any change to the
information included in the registration application as filed or amended . A filing
fee of one hundred dollars ($100.00) shall accompany all registration applications
filed ursuantto 1.3A ofthis Part. Nonre ulated ower reducers shall
thereafter renew their e istration  wiffltne’D1visf(riCin'ar anruafbas:--
Applicationsforrenewal shallbefiled beforethe close of business on December
31ofeachcalendaryear. Applicationsfor renewal shall specify any changes in
previously filed reqgistration nformation. Afilingfee ofone hundred dollars
($100.00) shall accompany all applications for renewal of NPP status.

Any person who has exhausted all administrative remedies available to them
within the Division, and is aggrieved by a final order or decision of the Division, is
entitled to judicial review in accordance with the Administrative Procedures Act
(R.I.G.L. Sec. 42-35-1 etl5ed..

Rescission of NPP's Registration

A NPP may voluntarily surrender its registration and therefore, its right to conduct
business in Rhode Island. Such voluntary surrender does not affect the rights or
liabilities of any persons or entities with whom the NPP did business in Rhode
Island.

The Division may rescind a NPP's registration as follows:

1 A proceeding to rescind may, inthe Division's discretion, be instituted
either by the filing of a consumer complaint or as the result of a sua
Q{1 J9.ridri{ _tg .t9r:i-

2. A proceeding shall be instituted if the Division determines that the NPP no
longer complies with any of the requirements of Sestien-+1-,A-Of...#\ese
Rtilesg1.3(AlofthisParl.

3. The NPP will be given notice and the hearing will be conducted in
accordance with the provisions of the Division's Rules of Practice and
Procedure.

4. Rescission does not affect the rights or liabilities of any persons or entities

with whom the NPP did business in Rhode Island.

Any person who has exhausted all administrative remedies available to them
within the Division, and is aggrieved by a final order or decision of the Division, is
entitled to judicial review in accordance with the Administrative Procedures Act
(R.1 Gen. Laws § 42-35-15).

Financial security shall remainin place for the greater of six months or the
discharge of all obligations following the final date of rescission subject to
Division receipt and investigation of complaints that may be !filed.

Commented [LB(I4): The deleted language is now
incorporated insection 1.3.B,above, to more accurately
reflect RIGL 39-1-27.1(d) The new language added here
simply implements 39-1:27.1(e), establishing the annual
registration feesand filing dates.

Commented [IB(IS]: "etseq..).” and the closing
punctuation were added asatechnical correction.

Commented [IB(I6]: Technical correction only. Placed
‘suaspontee in Italics as itis a legal term in Latin, and the
conventionisto Italicizeforeignwordswhenusedinlegal
documents. Replaced semicolon with period aswas done In
the original with subparagraph 3. All 4 subparagraphs are
complete sentences rather than subordinate clauses of a
single sentence.

Commented [LB(I7]: Technical correction only. Changed
referencefrom ssection” to'-Part"toreflect new
Administrative Code format.

Commented [LB(I8): Language added upon
recommendation of industry to ensure that the financial
security documents would not be cancelled until the NPP
had discharged all of its existing obligations in order to
ensure that the financial security instruments would still be
available to help satisfy those obligations up to the limits of
the instrument ($250,000.00 minimum). It is consistent
with the legislative intent.




Dispute Resolution Regulations Relating to NPP's

Breach of contract claims or biling disputes between NPPs and customers that
cannot be privately resolved should be resolved through appropriate legal action.

Disputes between NPPs,customers, or other aggrieved parties relating to
violations of the Commission's Consumer Protection Regulations and/or these
regulations are subject to the following:

1

Any party who believes they have been or will be aggrieved by a violation
ofthe Commission's Consumer Protection Re8ulations Division's
Nonregulated Power Producer ("NPP"IConsumer Bill of Rights (Part 2 of
this Subchapterl and/or these regulations may file a complaint with the

[DiViSiOﬂ <+~ | Commented [I8(19]: Amended ofy to compl with RIGL
39-26.7-1 etseq.,which substitutes the Divisionfor the

The Attorney General, as a matter of right, may file a complaint with the Commissionas the agency responsible for promulgating

Division against any NPP to seek enforcement of the Commission's consumer protection rules and orders rescission ofthe

Commission'sexistingrules.

Gen-sumer Protection Regulation-s Division's Nonregulated Power
Producer "NPP" Consumer Billof Ri hts Part 2 of this Subcha ter

and/or these regulation .. . ....m ¥ commented [I8(20]: Amended only to comply vih RIGL
39-26.7-let seq. (see above comment).

The form of the complaint should clearly set forth:
a. The facts at issue;
b. The position of the petitioner;

C. A statement of why the petitioner is aggrieved and what rules or
requirements were violated; and

d. The relief being sought.

A copy of the complaint must be provided to the NPP or opposing party.
However, if a customer files a complaint with the Division, itwill not be
dismissed as to form, nor will it be dismissed for failure to serve a copy on
the NPP.

The NPP or opposing party that isthe subject of a complaintwill have ten
business days to respond. Ifthe NPP was not served a copy of the
complaint, the NPP will have ten business days from receipt of a copy
from the Division. However, if the Division determines that the nature of
the complaint requires expeditious action, the Division reserves the right to
require a shorter response period and/or take whatever action is
reasonably necessary to protect the public while the hearing is pending.

Any person or entity whose interests will be substantially and significantly
affected by the outcome of proceedings under this rule may file a motion



to intervene. The motion must clearly set forth the interests of the party
seeking intervenor tatusi. 1h9 QiV.iE?K?1} 2 !'!I_m_|}!_ 20119, _1f19)9.F) JL_

a.

The Division shall grant such motion if:

alill The person's or entity's interests will be substantially and

signficantly affected by the outcome of the proceedings
under this rule; and

(2) The interests cannot be adequately represented by other
parties to the proceeding.

b. Atlternatively, the Division can grant a party or entity limited

intervenor status which would allow that intervenor the right to
submit written comments.

7. Written Decision

a.

Within ten business days of the close of the hearing or receipt of
briefs (if required by the Division), a written decision will be
rendered, unless the Division notifies the parties that an extension

of time, not to exceed fifteen additional business days,will be
required.

8. Appeals

a.

Any decision of the Division issued in conformance with these
Rules shall be final and binding upon the parties unless appealed
under the Rhode Island Administrative Procedures Act (R.I.G.L.
secs 42-35-1 etlsed.) .

--=-= Commented [LB(21):This paragraph was reformatted for
clarityonly.

Commented [LB(22]: Statutory citation added for clarity

andtheconvenienceofthosemembersofpublic,andthe
industry,seeking to apply this Part.




