STATE OF RHODE ISLAND
PUBLIC UTILITIES COMMISSION

IN RE: W. MARK RUSSO, RHODE
ISLAND SUPERIOR COURT-
APPOINTED SPECIAL : DOCKET NO. 5193
MASTER PETITION TO :
ESTABLISH A RAIL CROSSING:
REPORT AND ORDER

On October 14, 2021, W. Mark Russo, in his capacity as a Special Master appointed by the
Rhode Island Superior Court (Russo) filed a petition with the Rhode Island Public Utilities
Commission pursuant to R.I. Gen. Laws §§ 39-8-1.1' and 39-8-1.32 for permission to construct a
private at-grade crossing on railroad tracks operated by the Providence and Worcester Railroad
Company (P&W) on property leased from the Rhode Island Department of Transportation (DOT)
in East Providence.

The Petition provides that in 1989, Ocean State Steel, Inc. (Ocean State Steel) established
and maintained an at-grade rail crossing with the agreement of P&W.> Ocean State Steel
discontinued its business operations in 1994. In 1996, then President of Ocean State Steel, W.
Fergus Porter, and P&W Vice President of Real Estate and Engineering, Ronald Chrzanowski,
entered into an agreement to suspend use of the crossing and annual rental obligations until such

time as Ocean State Steel or the successor owner of the property provided written notice of its

intention to reinstate the crossing agreement.

"In R.I. Gen. Laws § 39-8-1.1 the legislature, citing its “exercise of the police power of the state for the safety of its
inhabitants” vested in the Commission “the authority and power to determine the point at which and the manner in
which any grade crossing of a railroad and a street shall be constructed and the jurisdiction to determine whether any
crossing should be altered...and the manner and conditions under which the crossings shall be maintained.”

2R.L. Gen. Laws §39-8-1.3 provides that “[n]o railroad owning railroad tracks within the state shall enter into an
agreement of any nature whatsoever with any private party for the establishment of a private crossing at grade,
unless and until the railroad shall have obtained permission from the commission for the establishment of the private
crossing.”

3 There is no evidence that the Commission ever issued an order granting authority for the crossing.



On August 19, 2014, W. Mark Russo (Russo) was appointed by the Rhode Island Superior
Court as Special Master to hold Court-supervised right, title, and interest in real property located
at 300 Boyd Avenue in East Providence, specifically Assessor’s Map 303, Block 13, Parcels 4 and
5 and Assessor’s Map 203, Block 1, Lot 4 (Subject Parcels). As Special Master, Russo is
authorized to oversee the transfer and development of the Subject Parcels. Russo represented in
the Petition that he has a buyer, Noble Development, LLC (Developer) for the Subject Parcels.
Noble’s development plans are contingent upon and subject to the approval of an at-grade private
crossing. Russo represented and provided documentation that DOT has no objection to
reinstatement of the surface railroad crossing pursuant to a 1986 Railroad Operating Agreement
entered into between DOT and P&W.

On October 15, 2021, P&W filed an objection to Russo’s Petition asserting that although
it has engaged in discussions with Russo and the Developer, a mutual agreement on the forms of
a Construction and Maintenance Agreement or a License Agreement for Private Grade Crossing
that could be submitted to the Commission had not been reached. P&W maintained that the
Petition was premature and asked that it be dismissed. On December 8, 2022, P&W withdrew its
objection.

Between the time the Petition was filed and the beginning of August, Russo and the
Division of Public Utilities and Carriers (Division) engaged in a number of discussions. On June
17, 2022, Russo filed a Motion to Approve Settlement Agreement and Approval of Petition that
P&W objected to on June 21, 2022. P&W asserted that it was neither consulted nor conferred with
regarding the Settlement Agreement between Russo, the Developer, and the Division. Further

negotiations ensued.



On August 10, 2022, Russo filed a fully executed Amended Settlement Agreement. The

Amended Settlement Agreement contained a number of conditions. P&W filed a withdrawal of

its objection the same day. Russo and the Division requested that the Commission approve the

proposed railroad crossing subject to those conditions. The conditions are as follows:

1.

The Superior Court-Approved Purchaser of the Subject Parcels, the Developer, shall
provide a survey to show the existing and proposed alignment of East Pointe Road;
The Developer shall provide proposed signage and striping along the proposed
alignment of East Pointe Road.

As part of the construction of the Crossing, crossbucks shall be included as part of the
flashing light signals/gate item per MUTCD Section 8C.02.

Standard details from the MUTCD for each “Proposed Warning Devices/Control
Equipment” in Section 2.1 of the Final Basis of Design Documents shall be
incorporated into the construction documents to verify the appropriate equipment is
being proposed and whether it is constructable at the proposed Crossing location.
Circuit plans stamped by a Rhode Island professional engineer and associated details
shall be submitted for review prior to construction.

Construction documents shall include typical roadway section details to demonstrate
compliance with the requirements of Section 8.2 of the Manual of Railway
Engineering.

The Developer shall provide expected types of roadway vehicle and traffic volumes on

East Pointe Road to the Division for review prior to construction.

. During construction, tree clearing shall be required to meet the site-distance

requirements of the FRA Highway Rail Crossing Handbook.



9. The Division shall retain field oversight authority to ensure that conditions 1 through 8

are complied with as part of the construction at the Developer’s cost and expense.

On August 30, 2022, the Commission held an Open Meeting and approved the
establishment of the private at grade crossing pursuant to R.I. Gen. Laws §§ 39-8-1.1 and 39-8-
1.3 subject to the conditions set forth above and as set forth in the Amended Settlement Agreement
and attachments thereto filed by W. Mark Russo, Special Master.* Based on the Agreement with
the Division and the Developer, which include as attachments the Construction and Maintenance
Agreement and License Agreement for Private Grade Crossing, the Commission finds that the
terms are just and reasonable. The Commission is satisfied that the conditions set forth in the
Amended Settlement Agreement and attachments and the Division’s continued oversight will
ensure that the crossing will be constructed and maintained in a manner that ensures public safety.

Accordingly, it is hereby

(24483) ORDERED:

1. The Petition and Amended Settlement Agreement and Attachments filed on August 10,

2022 for a Private At-Grade Crossing over the Providence & Worcester Railroad
Company’s Track to establish and construct a private at-grade crossing are approved,
subject to the conditions set forth herein.

2. The terms of the Construction and Maintenance Agreement and License Agreement

attached to the Amended Settlement Agreement are made part of and incorporated into

this Order.

4 The Amended Settlement Agreement and Attachments are attached hereto as Appendix A.
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3. The Developer, Noble Development LI.C, shall notify the Public Utilities Commission
and the Division of Public Utilities and Carriers if the use of the at-grade railroad
crossing changes in a material way.

4. This Order is subject to any applicable Department of Transportation requirements.

EFFECTIVE AT WARWICK, RHODE ISLAND ON AUGUST 30, 2022 PURSUANT

TO AN OPEN MEETING DECISION ON AUGUST 30, 2022. WRITTEN ORDER ISSUED

ON SEPTEMBER 8, 2022.
PUBLIC UTILITIES COMMISSION

Rl Mot

Ronald T. Gerwatowski, Chairman

Abigail Anthony, Commissioner

:TGAA-. C'?\Ulw.j:"l

John C. Revens, Jr., Commissioner

NOTICE OF RIGHT OF APPEAL: Pursuant to R.I. Gen. Laws § 39-5-1, any person
aggrieved by a decision or order of the PUC may, within seven days from the date of the order,
petition the Supreme Court for a Writ of Certiorari to review the legality and reasonableness of
the decision or order.



APPENDIX A

STATE OF RHODE ISLAND
PUBLIC UTILITES COMMISSION

IN RK:

W, MARIK RUSSO, RHODE ISLAND SUPERIOR

COURT APPOINTED SPECIAL MASTER FOR

THOSE CERTAIN PARCELS OF REAL ESTATE

LOCATED AT 300 BOURNE AVENUE, Docket No. 5193
EAST PROVIDENCE, RHODE ISLAND,

ASSESSOR’S MATP 303, BLOCK 13,

PARCELS 4 AND 5 AND ASSESSOR®S MAP 203,

BLOCK 1, 1.OT 4

AMENDED SETTLEMENT AGREEMENT

I INTRODUCTION

Petitioncr, W. Mark Russo, Special Master, appointed by the Rhode Island Superior Court
i and for the Providence County Business Calendar as pursuant to an Order dated August 19,
2014 attached hereto and incorporated by reference herein as Exhibif A (the “Superior Court-
Appointed, Special Masler”),'the Superior Court approved buycer of the Subject Property, Noble
Development LLC (the “Developet""),- and the State of Rhode Island Division of Public Utilities
- and Carriers {the “Division”) have reached an Agreement on the Superior Court-Appointed,
Special Master’s Petition 1o Establish a Railtoad Crossing attached hereto as Exhibit B, Thus, the
Division and the Superior Court-Appointed, Special Master jointly request that the State of Rhode
Island Public Utilitics Commission (the “Cominission”) approve ihis Settlement and the rail
crossing in accerdance with the terms and conditions set forth herein pursuant to R.LG.L, §39-8-
1.1.

Furthermore, as pursuant to RI.G.L. §39-8-1.3, the parties seck approval of the form of

agreements for Providence and Worcester Railtoad Company’s (“PWRR™) enlry itito a



Construction and Maintenance Agreement attached hereto as Exhibit C and a License Agreement
for Private Grade Crossing aitached hereto as Exliibir D,
1I. RECITALS

1. On October 4, 2021, the Superfor Court-Appointed, Special Master filed a Petition,
pursuant to R.LG.L, §39-8-1.1, Lo secure approval to cross Providence and Worcester Railroad
Company (“P&W”) East.Providence Running Track at Mile Post +/- 4.84 where it crosses a private
roadway to be constructed (hereinafier, “Bast Pointe Road”) for the benefil of those certain real
estate parcels described in the caption ol the Petition (the “Subject Parccls™) via a pcrmanent,
private and at-giade crossing (the “Crossing™). See Petition attached hercto as Exhibit B.

2. After the Petition was docketed, the Commission scheduled comments from the
Division by January 28, 2022, with reply comments being due on February 11, 2022,

3 The Superior Court-Appointed, Special Master and the Division agrcled to extend
the time for the Division to provide comments. In accordance therewith, the Division contracted
with an independent engineer, Pare Corporation (the “Division’s Engineer™), to provide comments
on the Final Basis ol Design Documents submiitted concurrently with the Petition.

4, On May 19, 2022, the Division's Engineer provided {inal enginecring comments,
The final comiments that remained unresolved were as follows:

a. Comument No. 1- The Developer shall provide a survey to show the existing and
proposed aligmnent of the private road to be developed (defined above as “East
Pointe Road™);

b. Comment Ne. 2- The Developer shall provide proposed signage and striping

along the proposcd alipnment of Bast Pointe Road;



h.

Comment No. 3- As part of the construction of the Crossing, crossbucks shall
be included as part of the (lashing light signals/gate item per MUTCD Section
8C.02;

Comment No. 4- Standard details from the MUTCD for each “Proposed
Warning Devices/Control Equipment” in Scetion 2.1 of the Final Basis of
Design Documents shall be incorporated into the construction documents ta
venly the appropriate equipment is being proposed and whether it is
constructable at the proposed crossing location;

Comment No. 5- Circuit plans stamped by a Rhode Island profcssional cngineer
and associated details shall be submitted for review prior to construction;

Conumnent No. 6- Construction doeuments shall include typical roadway section

details to demonstrate compliance with the requiremnents of Scction 8.2 of the

Manuai of Railway Tngineering;

Comment No. 7- The Developer shall provide expected types of roadway
vehicle and traffic volumes on Dast Pointe Road for review prior to
construction; and

Comment No. 9- During construction, iree clearing is required to meet the sitce-

distanco requirements of the FRA Ilighway Rail Crossing Handbook,

5. After review of thesc comments, the Division, the Superior Cowt-Appointed,

Special Master and the Developer engaged in seltlement discussions.

6. The Developer has agreed to the canditions as conditions of approval. Furthermore,

the Developer has agreed that the Division shall retain field oversight authoerity to ensure that the



above-referenced comments are satistied as part of the construction af the Developer’s cost and
experse.
a Within the scope of the Division’s owersight, should the Developer and
Division’s Mnginger rcach an impasse in the field over any construction
disagreement, the Division retains the authority to direct the Developer to cease
and desist all constriction activity and to refer the matter to the Commission
for resolution.
b. The Division’s Engineer will provide an cstimate for its oversight of the field
work and thc Developer will place such funds on deposit with the Division.
Upon completion of the work and signofT by the Division, any excess funds, if
applicable, will be retirned to the Developer.

7. The Division, the Superior Court-Appointed, Special Master and the Developer
agreed that a Seltlement Agreement in the form submitted by the Special Master pursuant to a
Motion to Approve, is a just and reasonable resolution of the issues in this proceeding and jointly
request its approval along with approval of the relicf requested in the Petition bly the Commission,

| 8. The Settlement Agreement is now amended to reflect that the rights and obligations
hereunder are expressly condiiioned upon the approval of Construction Maintenance Agreement
and a License Agreement for Private Grade Crossing by and between PWRR and the Special
Master’s Court-approved buyer, the forms of which have been finalized in principle as of July 17,

2022, conditioned upon Comrnission approval,
9. Accordingly, an Amended Scttlement Apgreement is entered into and provided to

the Commission.



II. TERMS OF SETTLEMENT

[0,  The Division, the Supcrior Court-Appointed, Special Master and the Developer

agree that the following shall be conditions of appraval that must be satis(ied in regard to the

construction of the Crossing.

d.

The Superior Cowt-Approved Purchascr of the Subjeet Parcels, Noble
Development, L1LC (the “Developer™) shall provide a survey to show the
existing and proposcd alignment ol Iiast Pointe Road,

The Developer shall provide proposed signage and striping along the propoesed
alipnment of Iast Poivle Road;

As part ot the construction of the Crossing, crossbucks shall be included as part
of the (Jashing light signals/gate item per MUTCD Section 8C.02;

Standard details from the MUTCD for each “Proposed Warning
Devices/Conirol Equipment” in Section 2.1 of the Final Basis of Design
Documents shall be incorporated into the construction documents to verify the
appropriate equipment is being proposed and whether it is constructable at the
proposed Crossing location;

Circuit plans stamped by a Rhode Island professional engineer and associatcd
details shall be submilled for review prior to construction;

Construction documents shall include typical roadway seclion details to
demonstrate compliance with the requirements of Section 8.2 of the Manual of
Railway Lngineering;

The Developer shall provide expected types of roadway vehicle and traffic

volumes on Fast Pointe Road for review prior to construction; and



h. Duing construclion, iree clearing shall be required to meet the site-distance
requirements of the TRA Highway Rail Crossing Handbook.
i1. The Division shall retuin feld oversight authority to epsure that the above-
roferenced coninents arc satisfied as part of the construction at the Developer’s cost and expense.
12, In addition, the Developer and PWRR are agreeable to exceute a Construclion
Maintenance Agreement and a Licensc Agreement for Private Grade Crossing in the Torm attached
hereto as Exhibifs C and D, respectively, conditioned upon Commission approval.

IV. EFFECT OF SETTLEMENT

13, This Amended Scitlement Agreement is a negotiated agreement.

14, The terms of this Amended Settlement Agreement shall not be coustrued as an
agreement to any matter of fact or law beyond the terms hereof.

15. This Amended Setllement Agreement was reached to expedile the economic
development embodied within a Superior Courl-Approved sale of the Subject Parcels for
development pursuant to Geonova Development Co., Inc. v. The City of East Providence; C A.
NO. PB-2009-5341,

16, At the same time, the Amended Settlement Apreement was reached to relain and
enforee the highest degree of safety in constructing the Crossing with continucd oversight by the
Division at the Developer’s cost and cxpense.

17.  The Partics to this setllement request that the Commission approve the Amended
Settlernent Agreement, approve the Crossing as requested in the Pelition with the termis and
conditions contained herein being terms and condilions of approval, and approve the forms of

Agreement 1o be entered into by the Developer and PWRR.



IN WITNESS WHEREOF, the Parties agree that this Settlement Agreement is reasonable,
in the public interest, in accordance with applicable law and regulatory policy, and is executed by

the respective representatives, each being authorized to do so.

Petitioner, . The Division of Public Utilities and
Carriers by,

/s/

W. Mark Russo (#3937) in and only in .
his capacity as Rhode Island Superior Rhode Island Division of Public Utilities
Court-Appointed, Special Master for " 89 Jefferson Blvd. -

those certain parcels of real estate located Warwick, RT 02888

at 300 Bourne Avenue, East Providence, Tel: (401Y 041.450N vAAR

Rhode Island, Assessor’s Map 303, Email

Block 13, Parcels 4 and 5 and Assessor’s

Map 203, Block 1, Lot 4 Dated: Augus 2022

Ferrucci Russo Dorsey P.C.
55 Pine Street, 3™ Floor
Providence, RI 02903

Tel: (4n1Y 4551000

Email:

Dated:

Developer, Noble Development, LLC,
agreeing to and being subject to the terms
and conditions herein by their attorney,

/s/

Joshua Berlinsky (#6903)
Darrow Everett LLP

One Turks Head Place
12th Floor

Providence, R1 02903

Tel: (Af\1\ ALY 170N

Email
Dated- nusuol. _ 5 F LY Iy



IN WITNESS WHEREOF, the Parties agree that this Settlement Agreement is reasonable,

in the public interest, in accordance with applicable law and regulatory policy, and is executed by

the respective representatives, each being authorized to do so.

Petitioner,

/s/

The Division of Public Utilities and
Carriers by,

W. Mark Russo (#3937) in and only in
his capacity as Rhode Island Superior
Court-Appointed, Special Master for
those certain parcels of real estate located
at 300 Bourne Avenue, East Providence,
Rhode Island, Assessor’s Map 303,
Block 13, Parcels 4 and 5 and Assessor’s
Map 203, Block 1, Lot 4

Ferrucci Russo Dorsey P.C.

55 Pine Street, 3™ Floor

Providence, R1 02903

Tel: (401) 455-1000

Email: mrusso@frlawri.com

Dated: August 10, 2022

Developer, Noble Development, LLC,
agreeing to and being subject to the terms
and conditions herein by their attorney,

/s/

Joshua Berlinsky (#6903)

Darrow Everett LLP

One Turks Head Place

12th Floor

Providence, RI 02903

Tel: (401) 453-1200

Email: jberlinsky@darroweverett.com
Dated: August 10, 2022

Linda D. George, Administrator

Rhode Island Division of Public Ultilities
89 Jefferson Blvd.

Warwick, RI 02888

Tel: (401) 941-4500 x668

Email: linda.george@dpuc.ri.gov

Dated: August_ , 2022



CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the within was e-mailed to the following

on this 10® day of August, 2022.

Cindy Wilson-Frias

Chief of Legal Counsel

Rhode Island Public Utilities Commission
89 Jefferson Boulevard

Warwick, RI 02888

Cynthia. WilsonFrias@puc.ri.gov

Charles Blackman, Esq.

Levy & Blackman, LLP

469 Angell Street, Suite 2
Providence, RI 02906
cblackman{@levyblackman.com

Joshua Berlinsky, Esq.

Darrow Everett LLP

One Turks Head Place

12% Floor

Providence, RI 02903
iberlinsky(c2darroweverett.com

Ms. Luly E. Massaro
Commission Clerk

Public Utilities Commission
89 Jefferson Blvd.

Warwick, RI 02888
luly.massaro(@puc.ri.gov

Patricia Lucarelli

Administrative & Legal Support Services
Administrator

State of Rhode Island

Division of Public Utilities and Carriers
89 Jefferson Boulevard

Warwick, RT 02888

Patricia.lucarelli@puc.ri.gov

John Spirito

Administrative & Legal Support Services
Administrator

State of Rhode Island

Division of Public Utilities and Carriers
89 Jefferson Boulevard

Warwick, RI 02888
john.spirito@dpuc.ri.gov

Vera Diluglio

Rhode Island Department of Transportation
Two Capitol Hill

Providence, R1 02903

vera, diluglio@dot.ri.gov

Stephen Almagno

Rhode Island Department of Transportation
Two Capitol Hill

Providence, R1 02903

Stephen. Almagno@dot.ri.gov

Stephen Devine

Rhode Island Department of Transportation
Two Capitol Hill

Providence, RI 02903

stephen.devine(@dot.ri.gov

John Tarantino, Esq.

One Citizens Plaza, 8th Floor,
Providence, RI 02903
jtarantino(@apslaw.com




Rob Slolzman, Hsq. Michael Marcello, Esq.

One Citizens Plaza, 8th Floor, One Citizens Plaza, Suite 1120
Providence, RI 02903 Providence, RI (02903
RStolgmansitapsiaw.com Michagtmarcello@lewisbrisbois.com
Robert Corvente Johi: Dorsey

100 Westminster Street, Suile 710 55 Pinc Street, 37 1.

Providence, RI 02903 ‘Providence, RI 02903
reorrente@whelancorrente.cont idorseytfilawti.com

/s/ W. Mark Russo
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

GEONOVA DEVELOPMENT CO., INC.
Vs. : C.A NO. PB 09-5341

THE CITY OF EAST PROVIDENCE

ORDER APPOINTING SPECIAL MASTER

Plaintiff, Geonova Development Co., Inc. (“GeoNova™) end Defendant, The City of East
Providence (“East Providence™) hereby consent Lo the eniry of an Otder appointing a Special
Master with regard to the former Ocean State Steel Property at East Points (the “Subject
Property”) for the specific purpose of implementing, supervising and bringing to conclusion a
Confidential Settlement Agreement entered into by and between Geonova and Eest Providence,

Upon consideration by the Court and pursuant to the parties’ consent, it is hereby

ORDERED, ADJUDGED and DECREED:

1. W, Mark Russe, Esq., of Ferrucci Russo P.C., 55 Pine Street, Providence, Rhode
Island shall be and is hereby appointed Special Master (the “Special Master™) of the Subject
Property for the purpose of implementing, supervising and bringing to conclusion a Confidential
Seitlement Agreement by and between the parties.

2. The Subject Property 18 defined in Exhibit A to the East Pointe Property
Development end Finance Agreement dated September 26, 2003, and shall include all rights and
entitlements relative to the Subject Property, including all permits, approvals, licenses and all
such other related entitlements secured pursnant to the development of the Subject Praperty as
outlined in the underlying pleadings (the “Permits and Approvals™), Moreover, ali suchb Permits

and Approvals shall be tolled during the term of the Special Mastership.



i~

3, The Special Master is authorized te take possession and charge of the Subject
Property, inctuding any and all Permits and Approvals, books and/or records relative to the
Subject Property and to preserve the same until further order of this Court,

4, The Special Master shall maintain possession of the Confidential Seftlement
Agreement executed by the parties. The Confidential Settlement Agreement shall remain with
the Special Master and remain confidential pending complete performance ang the termination of
the Special Master’s appointment.

5. The said Special Master shall, no later than five {5) days from the date hereof, file
a bond in the sum of $10,000.00 with any surety company authorized to do business in the State
of Rhode Island as surety thercon, conditioned that the Special Master will well and truly
perform the duties of said office and duly hold, in trust for the benefit of the parties to this action,
and others as may be directed by the Court, all monies and property which may come into the
Special Master’s hands and account for all such monies and property and abide by and perform
all things which the Special Master will be directed to do by this Court.

6. The Special Master is granted and shall have all powers and authorities necessary
to commence, supervise and bring the terms and conditions of the Confidentiality Setttement
Agreement to conclusion, including suthority to incur expeuses in the Mastership’s discretion, as
may be desirable or necessary to complete the undertakings set forth herein.

7. That the Special Master shall continue to discharge said Special Master’s duties
and trusts hereunder until further order of this Court; that the right is reserved to the Special
Master and to the parfies hereto to apply to this Court for any other or further instructions to said

Special Master and that this Court reserves the tight, upon such Notice, if any, as it shall deem



proper, to make such further orders herein as may be proper, and to modify this Order from time
to tme.

8. Pursuant to this Court’s equiiable authority, this Court finds that the designation
of the afore-described person for appoiniment as Special Master herein is warranted and required
because of the Special Master's specialized expertise and experience in in administrating non-
routine, Special Masterships which involve unusual or complex legal, financial, or business
iss0es,

9. That the commencement, prosecution, or continuance of the prosecution, of any
action, suit, arbitration proceeding, hearing, or any foreclosure, reclamation or repossession
proceeding, both judicial and non-judicial, or any other praceeding, in law, or in equity or under
any statute, or otherwise, against the Subject Property, in any Court, agency, tribunal, or
elsewhere, or before any arbitrator, or otherwise by any creditor, stockholder, corporation,
partnership or any other person, or the levy of any attachment, execution of other process upon
or against the Subject Property, or the taking or attempting to take into possession the Subject
Property, or the cancellation at any time during the Special Mastership proceeding herein of any
insurance policy, lease or other contract with regard to the Subject Property, by any of such
partics as aforesaid, other than the Special Mastey designated as aforesaid, or the termination of
telephone, clectric, gas or other utility service to the Subjeet Property, by any public utility,
without prior approval thereof from this Honorable Court, in which connection said Special
Master shall be entitled to prior notice and an opportunity to be heard, are hereby restrained and
enjoined until further Order of this Court. This paragraph shall not epply to prosecution of this

action by the parties to thig action. This order is without prejudice to and with reservation of all
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STATE OF RHODE ISLAND AND
PROVIDENCE PUBLIC UTILITES COMMISSION

INRE:

W. MARK RUSSQ, RHODE ISLAND SUPERIOR

COURT APPOINTED SPECIAL MASTER FOR

THOSE CERTAIN PARCELS OF REAL FSTATE

LOCATED AT 300 BOURNE AVENUE, Docket No.
EAST PROVIDENCE, RHODE ISLAND,

ASSESSOR’S MAP 303, BLOCK 13,

PARCELS 4 AND 5 AND ASSESSOR’S MAP 203,

BLOCK 1, LOT 4

PETITION OF W. M RUSSO. SPECIAL MASTER
TO ESTABLISH A RAILROAD CROSSING

Now comes the Petitioner, W. Mark Russo, Special Master (the “Petitioner”), pursuant to
RJI. Gen. Laws § 39-8-1.1, seeking approval to cross Providence and Worcester Rallroad
Company (“P&W™) East Providence Running Track at Mile Post +/- 4.84, where it crossesa
private roadway to be constructed for the benefit of the above-described parcels via a permanent,
private and at-grade crossing (the “Crossing™), as set forth in the Final Basis of Design
Documents attached hereto and incorporated by reference herein as Exhibit A. (the “Final Basis
of Design Documents™).

In turn, Petitioner seeks authorization, pursuant to R.I. Gen, Laws §38-8-1.3, for entrance
into a Crossing and Maintenance Agreement as set forth below, pursnant to R.1.Gen. Laws §39-
8-13.

As grounds for said Petition, Petitioner states as follows:



L PARTIES
1. Petitioner, W. Mark Russc is a Special Mester appointed by the Rhode Isjand
Superior Court in and for the Providence County Business Cealendar as pursuant to an Order
dated August 19, 2014 attached hereto and incorporated by reference herein es Exhibit B,
2, P&W is the owmer/operator of the proposed Crossing.
3. Rhode Island Department of Transportation (“RIDOT™) is a lessor of the

underlying property which is lcased by P& W to operate the Eest Providence Running Track.

II. FACTS

A. Background Facts
4, The Special Mester in accordance with the appointment orders of the Rhode

Island Superior Court, holds Court-supervised right, title and interest in real estate located at 300
Boume Avenue, East Providence, Rhode Island, Assessor's Map 303, Block 13, Parcels 4 and 5
and Assessor’s Map 203, Block 1, Lot 4 (the “Subject Parcels™).

5. The Special Master was appointed by the Rhode Island Superior Court, Justice
Brian P. Stern presiding, to oversee the marketing, sale and development of the Subject Parcels,

6. The Special Master has secured 2 buyer for the property, Noble Development,
LLC (*Noble™), whose development plan as suhject to Court Order, is contingent upon and
subject to the approval of an at grade, private rail crossing, See Sale Order dated August 4, 2020
attached hereto and incorporeted by reference herein as Exhibit C. (Purchase and Sale
Agreement at 121(5)).

7. As pursuant t0 Court Order dated October 22, 2020 incorporated by reference
herein as Exhibit I}, the Special Master secured the consensus of the Rhode Island Superior

Court, P&W, Noble, and RIDOT to pursue the Crossing.




B. In accordance therewith, Noble under Agreement with P&W, secured the services
of Alfred Benesch & Company (the “Project Engineer”) to develop Final Basis of Design
Documents for the Crossing which are attached hereto as Exhibit A,

9. In accordance with the Courl Order dated October 22, 2020 and attached hereto
Exhibit D, P&W and Noble are finalizing Crossing and Maintenance Agreements 1o be executed
subject to the Commission’s approval as pursuant to R.L. Gen. Laws §9-8-1.3,

10.  Accordingly, the Special Master is in position to seek approval of the
Commission for a surface rail crossing to be developed in accord with the Final Basis of Design

Documents.

B. Operative Faets
1.  In 1989, Ocean State Steel Inc. (“Ocean State Steel”) secured the rights to

establish and maintain an at grade, rail crossing on the Subject Parcels at Baseline Station 14+
424, (the “Original Crossing”). See March 15, 1989 Agreement attached hereto as Exhibit E.

12. InMay of 1994, Ocean State Steel ceased its business operations, but entered into
an agreemen! with Providence and Worcester Railroad Company to preserve the Original
Crossing and enable the Original Crossing to be utilized by successors. Se¢ Agreement dated
November B, 1996 attached hereto as Exhibit F.

13.  In accord with the 1986 Railroad Operating Agreement, which is attached hereto
as Exhibil G, RIDOT which takes the first step in formally re-establishing the Criginal Crossing.
14,  The Special Mastership submitted a written request to RIDOT to determine

whether RIDOT had any objection under the 1986 Railroad Operating Agreement. RIDOT has

communicated that they do not have any such objection. See Special Master’s correspondence



dated August 7, 2020 and RIDOT response e-mail dated August 13, 2020 attached hereto as

Exhibit H.

I5. Thereafier, on October 22, 2020, the Rhode Island Superior Court entered an
Order directing the Special Master to proceed. See Amended Consent Order is attached hereto es
Exhibit D.

16.  Ineccordance with said Amended Order entered by the Rhode Island Superior
Court, P&W and the other stakeholders support this Petition.

17.  As set forth above, Noble and P&W are in the process of finalizing Crossing and
Maintenance Agreements. Entry into such Agreements awaits the Commission’s approval
pursuant to R.1. Gen. Laws §39-8-1.3.

18.  The Special Master submits that the grant of this Petition is in the public interest
and in accordance with law and regulatory policy.

19.  If permission is granted by the Commission and Noble thereafter constructs the
Crossing, the Special Master by Court Order shall ensure construction of the Crossing in
accordance with the Final Basis of Design Documents and the P& W agreements,

WHEREFORE, your Petitioner prays that this Honorable body grant Petitioner and P& W
permission, in accord with executed Crossing and Maintenance Agreements, to construct a
permanent private at-grade Crossing of the rail line and to construct thereon cerain
improvements necessary to cross the Rail Line, as well as other improvements incidental thereto,
all in the form and manner depicted in the final basis of design documents and in the general

location described therein.




Dated: Qclober 14, 2021

Petitioner

/s/ W. Mark Russo

W. Mark Russo (#3937) in and only in his capacity
as Special Master for those certain parcels of real
estate located at 300 Bourne Avenue, East
Providence, Rhode Island, Assessor’s Map 303,
Block 13, Parcels 4 and 5 and Assessor’s Map 203,
Block 1, Lot 4,




CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the within was e-mailed to the following

on this 14% day of October, 2021.

Cindy Wilson-Frias

Chief of Legal Counsel

Rhode Island Public Uliliies Commission
89 Jefferson Boulevard

‘Warwick, RI 02888

Cynthis. WilsonFrias@puc.ri.gov

Charles Blackman, Esq.
Levy & Blackman, LLP
469 Angell Street, Suite 2
Providence, RI 02906

cblackman@levyblackman.com

Joshua Berlinsky, Esq.
Darrow Everett LLP
One Turks Head Place
12" Floor

Providence, RI 02903

jberlinsky@darroweverett.com

Ms. Luly E. Massaro
Commission Clerk

Public Utilities Commission
89 Jefferson Blvd.

Warwick, RI 02888

luly. massar uC.ri.gov

Patricia Lucarelli

Administrative & Legal Support Services
Administrator

State of Rhode Island

Division of Public Utilities and Carriers
89 Jefferson Boulevard

Warwick, RI 02888

Patricia.lucarellii@puc.ri.gov

John Spirito

Administrative & Legal Support Services
Administrator

State of Rhode Island

Division of Public Utilities and Carriers
89 Jefferson Boulevard

Warwick, RI 02888
john.spirito{@dpuc.fi.pov

Vera Diluglio

Rhode Island Department of Transportation
Two Capitol Hill

Providence, R1 02903

vera.dilugHo@dot.1i.cov

Stephen Almagno

Rhode Island Department of Transportation
Two Capitol Hill

Providence, RI 02903
Stephen.Almagno(@dot.ri.pov

Stephen Devine

Rhode Island Department of Transportation
Two Capitol Hill

Providence, R1 02903

stephen.devine@dot.rl gov

John Tarantino, Esq.

One Citizens Plaza, 8th Floor,
Providence, RI 02903
jtarantino law.com



Rob Stolzman, Esqg.
One Citizens Plaza, &th Floor,
Providence, RI 02903

RStolzman@apslaw.com

Robert Corrente
100 Westminster Street, Suite 710
Providence, RI 02903

roorrente@whelancorrente.com

Michael Marcello, Esq.

One Citizens Plaza, Snite 1120
Providence, RI 02903

Michael marcello@lewisbrisbois.com

John Dorsey

$5 Pine Street, 3 F1,
Providence, R1 02903
jdorse gwri.com

fs/ W. Mark Russo
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RAILROAD/HIGHWAY GRADE CROSSING SITE SURVEY

Providence & Worcester Railroad Company (PW)

RAILROAD NAME:

LOCATION: East Pointe Development, East Providence, R

PROJECT#: RRi# 21PWRZD1IR PIDH

SURVEYED BY: ADR DATE: 05/11/2021

ROADWAY: Eest Pointe Rd. DOT: S861537N
East Providence

SUBDNVISION: Running Track MILEPOST: 4.84

REGION; MNerthemn SPEED: A0 mph_

LATITUDE: 41.840486 LONGITUDE: -71.368644

NEAREST ADDRESS: 283 Bourne Ave Pawlucket, R! 02916

REVIBED:

PROJECT SCOPE (PER AGENCY ORDER/DRTS FINDINGS):

New At-Grade Crossing Surface, FLS&G and Track Regonfigurafion.

RAILROAD CONCERNS/ECOPE ADJLJSTMENTS:

Remacval of the East Side Spur Track to be determined. Provide in senvce testing, ingulstion, relay,

and annuel iest.

SURVEY ATTENDEES

. Company -

6&‘%

Thesrtuf- Chostad £Barn__ kpi-035-6607
W ' WHM &w ‘{m «?q?-o&o

G Ll
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'.'To-x ?ﬁ 1‘1'40

U‘
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Grade Crossing Site Survay
Ver: 2016.01.29
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SECTION 1 - EXISTING WARNING DEVICES

1.1 - EXISTING WARNING DEVICES/CONTROL EQUIPMENT

Signage

Quantity

Description

Raupel
Replacs |

Crossbucks

Stop Signs

Yield Signs

Track Signs

SORS

ENS/DOT

NLT/MRT

Equipment

Quantity

Description (Mast size, lens size, orientation etc.}

Reuss!

Flashing Lights

Flashing Lights and Gates

Cartilevers*

Cant/Gate Combo

Bells

Bridge Signals

| Signal Enclosure

Highway/Rail grade
crossing warning
eguipment type

DAXing for Adjacent Xings

“Include shetch of bott hole patiern and spacing with measurements if existing cantdever is fo be reused.

NOTES (LIST MANUFACTURER/MODEL/QUADRANT IF APPLICABLE):

Mo Croesing Signals and Equipment Exist.

1.2 - ARE FOUNDATIONS POURED IN PLACE: N/A

1.3 - EXIETING MASTS OF CAST OR ALUMINUM: N/A

14 - ROOM AT CROSSING TO STORE EQUIFMENT:

If no, specity where equipment can be stored:

Yes — On either the East or West Side.

1.5 - ARE EXISTING CIRCUITRY PLANS AVAILABLE: No
1.6 — CROSSING EQUIPMENT AND TYPE, passive, relay,
solid state: NiA
1.7 — IS THE ROADWAY BEING RELOCATED: No
1.8 — I8 THERE A FRA INVENTORY REPORT: No
1.9 — EXISTING TRAIN 8PEED, Timetable, General Order: 10 MPH

Grade Crosslng Site Survey
Ver: 2016.01.23
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SECTION 2 - PROPOSED WARNING DEVICES

2.1 - PFROPOSED WARNING DEVICES/CONTROL EQUIPMENT

Signage Cuantity

_ Description

Crossbucks -

Stop Signs -

Yield Signs

Track Signs

SORS

[+ 11 S ]

ENS/DOT

12"x8" ENS signs w/DOT #

NLT/NRT

Equipment Quantity Description (Magt size, lens size, orientation, etc.)

Flashing Lights -

Flashing Lights and Gates 2 2 way signal lights w/12" LED

Cantilevers -

Cant/Gaie Combo

Bells

Or depending on State Standard

Bridge Signals

Signal Enclosure

pre-wirad §'x6' shelter wiclimate control

By =1 | ]

Highway/Rail grade crossing
warhing equipmentiype i

GCP-4000 w/ cold standby

NOTES:

Sear | Event Recorder, celiular CRTU moenitoring system, 2 banks (12 betteries) GNB hackup batteries,

425Ah min. S-60 gate mech,_gale ams wALED lights and vertical stripes. Track shunt encicsures.

DTMF controller, New "Do Not Stop On Tracks" sign.

2,2 - TYPE OF FOUNDATIONS TO BE USED:

2.3 - ARE FCUR QUADRANT GATES TO BEINCLUDED:
W yes, specify exit pale delay/dwel! time:

2.4 - ARE SIDELIGHTS REQUIRED:

If yes, spacify sireel/distance from track/quadrant

2,5 - CROSSING CONTROL EQUIPMENT TERMIMATION:

2.6 - ADDITIONAL EQUIPMENT RECOMMENDED:
2.7 - 1S ADDITIONAL FiLL MATERIAL REQUIRED:
If yoe, specify quadrant/estimate quantity:

2.8 - BERM/CRIB WALLIPLATFORM REQUIRED:

Grade Crossing Site Survey
Ver: 2016.01.29

Augured in or S2

No

No

DHWS

Reccrder, DTMF, QOS Jumpers

Yes

RR Spec Ballast

No

3of 12




SECTION 3 — TRACK AND RAIL

3.1 - FROPOSED WARNING DEVICES/CONTROL EGUIPMENT

Rall Bond Track Track Rus Balast
Track | woight | WR | JT | 7ype | Speed | Control | Rall | Condition
Mainline 115 - Yes - 10 MPH - No Poor
| Siding 118 - Yes - 10 MPH - Yes Peor
Siding 115 - Yes - 10 MPH - Yes Poor
Industry - - - - - - ~
Storage - - - - - - -

NOTE: All joints &re to be double bonded (Head and Weh).

SPECIFY INSULATED JOINT DIMENSIONS AND TYPE: NONE PRESENT

et

e —tfe——|

O OO0 ONONS OO0 0O
3.2 - ARE COMP JOINTS PRESENT: No
If ves, show location and sizes on FIELD SKETCH.
3.3 - DO SWITCHES REQUIRE INSULATION: HNo
If yes, show switches on FIELD SKETCH.
3.4 - ANY SHUNT-TYPE SWITCHES: Ne _
if yes, describe type and show on FIELD SKETCH:
3,5 - SHUNT ENHANCEMERNT REQUIRED: No
If yes, specify type:
3.6 — DO BALLAST CONDITIONS AFFECT INSTALLATION?  Yes
3.7 — HAS A BALLAST STUDY/READING BEEN
PERFCRMED TO DETERMINE THE BALLAST
RESISTANCE? No
If yes, attach a copy of the results.
3.B - HAS A SPECTRUM FREQUENCY ANALYSIS BEEN o

PERFORMED?

If yes, attach & capy of the results.

Grade Crossing Site Survey
Ver; 2016,01.258
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3.9 - IS THE PROPOSED CROSSING LOCATED IN BIGNAL
TERRITORY?

If yes, describe/atiach a copy of the plans, CP, Approach
signal(s), HWD, DED, and Rock Slide Detection Fencas.

3.10 - ARE THERE ANY EXISTING TRACK CIRCUITS?
if yes, describe type/attach a copy of the plans.

3.11 - ARE THERE ANY TIEJNS OR MODIFICATIONS TO
EXISITING CROSSINGS OR SIGNAL SYSTEMS?

If yes, describe/attach & copy of the plans.

3.12 - ARE THERE ANY OVERLAPS IN APPROACHES WITH
EXISTING CROBSINGS?

If yes, describefattach a copy of the plans.
3.13 - ARE THERE ANY SPECIAL TRAIN MOVES OR
REGULAR STOPPING OR SWITCHING IN THE PROPOSED
APPROACHES?

If yes, describe:

3.14 - ARE THERE ANY QUIET ZONE REQUIREMENTS [N
PROPOSED AREA OF CROSSING?

If yes, describe:

3.15 - ARE THERE ANY ELECTRONIC (8.9. NO TURN, DO
NOT STOP ON TRACK) SIGNS REQUIRED?

if yas, describe and show on FIELD SKETCH:

3.15 - ARE THERE ANY SPECIAL DPU/STATE SPEED
RESTRICTIONS FOR CROSSING?

If yer, describe:

3.17 ~ ARE THERE DAXIng REQUIREMENTS FOR THIS OR
ADJACENT CROSBINGS?

If yes, describe:

Grade Crossing Site Sunvey
Ver: 2016.01.29

No

No

No

No

No

No
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Verify Rl Stendards
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SECTION 4 — POLELINE

4.1 - ARE RAILROAD POLELINES PRESENT: No
If no, ekip to saction 5.

4.2 - REMOVE ARANDONED POLELINE: Mo

i yas, specify numbar of spans to be removed:

Will Underground conduit/cable be reguired as a
suitable replacement:

Will an interim scheme be needed until the

suiteble replacement ie in place?

SECTION § — PRE-EMPTION

5.1 - PRE-EMPTION CIRCUIMRY REQUIRED:
If no, skip to Bection €,

If yes, specify name, distance and direction 1
intersection:

If yes, speciy type of, distence and direction to traffic
signal controller cabinet:

If yes, specify type of interface, relay, slegtonic,
communication protocol, etc..

If yes, specify cable (6 twisted pair), routing and distance

to traffic signa! controfler cabinet:

If yes, spacify interfece names appiicable to traffic
signal controller cebinet, AP, 8P, Is! Oce, GD, GU,
and/or Health:

§.4 - AUTHORIZING AGENCY"
5.5 - ROADWAY TRAFFIC ENGINEER:

5.6 - DATE OF REQUIREMENT:

Grade Crossing Site Survey
Ver; 2016.01.25

No

Noble Development LLC and G&W Railroad

TBD

TBD
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SECTION 6 — JOINT RAILROAD

6.1 - IS TRACK LEASED FROM ANCTHER RAILROAD: No

if yes, specify raiinoad and division of maintanance:

6.2 - DOES ANOTHER RAILROAD OPERATE AT CROSSING: No
B.3 - ANY JOINT FACILITIES WITHIN ONE MILE: No

If yes, specify railroad and division of maintenznce:

SECTION 7 — UTILITIES

7.1 - 1S COMMERCIAL POWER AVAILABLE: Yes

Specify location of nearest pole; Bourne Ave or New Development Design

7.2 - POWER COMPANY NAME/CONTACT INFORMATION:  National Grid

7.3 - NEW METER SERVICE REQUIRELD: Yes
If ro, specify existing meter number: Yes, for 240V single phase, 100-amp pane!
7.4 - EXISTING UTILITY INFORMATION: NiA _
Company Name Type of Utility Phone Number Conflicts
Electric
7.5- DESCRIBE ANY OVERHEAD UTILITY CONFLICTS: None
7.6 - DESCRIBE ANY UNDERGROUND UTILITY CONFLICTS: None
1.7 - UTILITIES PARALLEL TO TRACKS: Yes
7.8 - NEAR COMMERCIAL HIGH-TENSION LINES; Yes — 36° East of Track
7.9 - NEAR COMMERCIAL SUJBSTATIONS: No

Grade Crossing Site Survey
Yer: 2016.01.29
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SECTION 8 — OBSTRUCTIONS

8.1 - OBSTRUCTIONS TO VISIBILITY OF DEVICES: Trees, Bushes, unused old Elegiric Pole on the West
side and an oid unused Crossbuck Mgt on the West side,

I ne, skip to section 9.

th - SOLU'|II'|0N FOR OBSTRUCTION (PROVIDE CONTACT INFORMATION FOR OWNER):
emove all.

SECTION ¢ - ROADWAY DATA

9.1 - TYPE OF ROADWAY SURFACE: Asphalt

If different, specify cressing surface type:

9.2 - EXISTING ROADWAY WIDTH: 28

if precant, specify shaukder width:

9.3 - PROPOSED ROADWAY WIDTH: 40

If present, specify shoulder width:

9.4 - CROSSING ANGLE: 90 Degrees
8.5 - VEHICLE SPEED: NIA

9.6 - iS5 CURBING PRESENT/REQUIREL: No

8.7 - ARE SIDEWALKS PRESENT: Npo

if yes, will they interfere with warning devices:

9.8 - ARE PEDESTRIAN GATES REGUIRED: Possible or As Designed.

Grade Crossing Site Survey gof12
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10.7 - ADDITIONAL COMMENTS/DETAILS/CONFLICTS:

(Gas Line exists 14' North of the Railroad Bridge south of the crossing and 30' from the West side Rail.

Provide composite 15-C signal cable (12C#9 solid & 3CH#6 sofid), #6 Duplex cable, track circuit cable wired
marker, frack circuit double bonding rait |oints, reithead & web bonds exposed for inspection, W-10

Advanced Warning Signs w/post, ENS signs wiDOT (DOT # o follow) and report emergency number
1-800-834-5033, Provide Stone dressing, 1-1/4" washed stons.

10.8 - NE QUADRANT:

Froposed Crossing House. 30° from edge of traveled road and 156" from TC.
Clear Trees and Bushes.

10.9 - NW QUADRANT:
New FLSEG

Cilear Trees and Bushes and an old unused Crossbuck Mast

10.10 - SE GUADRANT:

New Fl S&C

Clear Trees and Bushes and an old unused Eiectric Pole (Not parl of & RR Pole Line)

10.11 - 5W QUADRANT:
None

Grade Crossing Site Survey 11 of12
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SECTION 11 - PHOTO LOG

Description

. 3
| QUAD | Direction

001

NW Quadrant

002

NE Quadrent

o3

SW Quadrant and Old Electrical Pole

0D4

SE Quadrent and Overhead Lines

005

Gas Line

Los

Jeoint, Tles 2nd Ballast Condition

onv

oos

008

o0

o1

D12

Di3

014

15

018

07

018

18

020

Continued oh next page

Grade Crossing Site Survey
Ver: 2016.01.29
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SECTION 11 - PHOTO LOG

Description

| QUAD T Direction

{cont.}

021

D22

023

024

025

028

027

028













Northern Region Crossing Information

Subdivision:  East Providence

Railroad: P&W

881537N

Crussing Name: PRIVATE CROSSING - East Pointe DEVE'Oment Dot #:

Pawtucket, Providence County, Rhode island

City, County, Borough, Township:
MP: 4.8 Existing Length: 28 (quad) Proposed Length: 40" (single)
Existing Rall Section: T15RE Proposed Rail Section: 115RE

Existing Surface: &-rail, unconsoildated, asphalt New Surface: Timber and Asphait

Insulated Joints Needed: 4 EA

signals: N/A

Signaf Condult; Yes —2EA Welding Mandatory: __Yes Number of welds:
install drain tile per GW Standards, outiet in SE Quadrant.

Drainage:
Grade quadrants o provide positive drainage away from crossing.

Full ballest repiacement under all new ties

Fouled Ballast:

Traln Schedule: Monday-Wednesday-Friday. 3 Days/Week

No

Detour Needs:

Crossing Reconstruction dependent on ad/acent roadway and

Other Information:
residential development construction. Scope of work aiso includes

track reconfiguration and turnout reconstruction and shown in

Exhibit 2.
Existing Crossing Drawing: o8
115 Ibs. ' 115 Ibs.
EEY
115 lbs. 115 ibs.
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STATE OF RHODE ISLLAND SUPERIOR COURT
PROVIDENCE, 8C.

GEONOVA DEVELOPMENT CO., INC. :
vs. : C.A.NO. PB 055341

THE CITY OF EAST PROVIDENCE

ORDER APPOINTING SPECIAL MASTER

Plaintiff, Geonova Development Co., Inc. (“GeoNova™) and Defendant, The City of East
Providence (“East Providence™) hereby consent to the entry of an Order appointing & Special
Master with regard to the former Ocean State Steel Property at East Pointe (the “Subject
Property”) for the specific purpose of implementing, supervising and bringing to conciusion &
Confidential Settlement Agrecment entered into by and between Geonova and East Providence.

Upon consideration by the Court and pursuant to the parties’ consent, it is hereby

ORDERED, ADJUDGED and DECREED:

1. W. Mark Russe, Esq., of Ferrucei Russo P.C., 55 Pine Street, Providence, Rhode
Island shell be and is hereby appointed Special Master (the “Special Master™) of the Subject
Property for the purpose of implementing, supervising end bringing to conciusion a Confidential
Settlement Agreement by and between the parties,

2, The Subject Property is defined in Exhibit A to the East Pointe Property
Development and Finance Agreement dated September 26, 2003, and shall include all rights end
entitiements reletive 1o the Subject Property, including all permits, approvels, licenses and all
such other related entitlements secured pursuant 1o the development of the Subject Property as
outlined in the underlying pleedings {the “Pexmits and Approvals’), Moreover, ali such Permits

and Approvals shall be tolled during the term of Lhe Special Mastership.



"
am

3. The Special Master is authorized 1o take possession and charge of the Subject
Property, including any and all Permits and Approvals, books and/or records relative to the
Subject Property and to preserve the same until further order of this Court,

4, The Special Megter shall maintain pogsession pf the Confidential Setilement
Agreement executed by the parties. The Confidential Settlement Agreement shall remain with
the Special Master and remain confidential pending complete performance end the termingtion of
the Special Master’s appointment.

S. The said Special Masler shall, no later than five (5) days from the date hereof, file
a bond in the sum of $10,000.00 with any surety company arthorized to do business in the State
of Rhode Island as surety thereon, conditioned that the Special Master will well and tily
perform the duties of said office and duly hold, in trust for the benefit of the parties to this action,
and others s may be directed by the Court, all monies and property which may come into the
Special Master’s bands and account for all such monies and property and abide by and perform
ail things which the Special Master will be directed to do by this Court.

6. The Special Master is granted and ehall have all powers and authorities necessary
to commence, supervise and bring the tetms and conditions of the Confidentiality Settierent
Agreemenrt to conclusion, including authority to incur expenses in the Mastership’s discretion, as
may be desirable or necessary o complete the undertakings set forth berein,

7. That the Special Master shall continue 1o discharge seid Special Master’s duties
and trusts hereunder until further order of this Court; that the right is reserved to the Special
Master and to the pariies hereto 1o apply to this Court for any other or further instructions fo said

Special Master and thal this Court reserves the right, upon such Notice, if any, as it shall deem



proper, to make such further orders herein as may be proper, and to modify this Order from time
1o time,

8 Pursuani 10 this Court’s equitable authority, this Court finds that the designation
of the afore-described person for appointment as Spepial Mester berein is warranted and required
because of the Special Master's specialized expertise and experience in in administrating non-
routine, Special Masterships which involve unusual or complex legel, financial, or business
issues.

9. That the commencement, prosecution, or continuance of the prosecution, of any
action, suit, arbitration proceeding, bearing, or any foreclozure, reclamation or repossession
proceeding, both judicial and non-judicial, or any other proceeding, in faw, or in equity or under
any statute, or otherwise, against the Subject Property, in any Court, agency, tribunal, or
elsewhere, or before any arbitrator, or otherwise by any creditor, stockholder, corporatiarn,
parinership or any other person, or the levy of any attachment, execution of other process upon
ot againgt the Subjeet Property, or the taking or aftempting to teke into possessicn the Subject
Property, or the cancellation at eny time during the Special Mastarship proceeding herein of any
insurance policy, leese ot other contract with regard to the Subject Property, by any of such
parties as aforesaid, other thar the Special Mester designated as aforesatd, or the termination of
telephone, electric, gas or other utility service to the Subject Property, by any public ufility,
without prior approva} thereof from this Honorebie Coutt, in which connection seid Special
Master shall be entitled to prior notice and an opportunity to be heard, are hereby restrained and
enjonined until further Order of this Court. This paragraph shall not apply to prosecution of this

action by the parties to this action. This order is without prejudice to and with reservation of all
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC,

GEONOVA DEVELOPMENT C0.,, INC.

vs. : C.A. NO. PB 09-5341
THE CITY OF EAST PROVIDENCE
ORDER GRANTING SPECI STER’S PETITION
SELL AND CLEAR OF LIENS

The above-entitled Special Mastership proceeding having come bafore this Court on the
28" day of July, 2020, for & hearing on the Special Master’s Petition to Sell Resl Estate Free and
Clear of Liens, it is hercby:

ORDERED, ADJUDGED and DECREED

1. The Special Master’s request to allow further competitive bidding is denied. The
Court notes that Stakeholder, City of East Providence objected to further competitive bidding
and Stakeholder, GeoNova Development Co., Inc. did not have sufficient timne to review end
analyze the proposed competitive bid and its potential effects on the Stakeholders and/or the
approvil process, so it did not object to or support further competitive bidding.

2. That due end timely notice of said Petition has been piven to all parties known to
the Special Master with interest in the real estate, more commonly known, and identified as City
of East Providence Tax Assessor’s Map as Map 303, Block 13, Parcels 4 and 5 and Map 203,
Block 1, Lot 4 (the “Premises™) and firther defined in the Purchase and Sele Agreement attached
hereto as Exhibit A.

3. The Special Master is hereby enthorized to sell all of his right, title, and interest in
the Premises described in Exhibit A attached hereto, free and clear of all interests, claims, liens

and encumbrances of any kind, nature or type whatsoever 1o Noble Development, LLC, or its
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nominee ("Buyer"), upon the terms and conditions set forth in the Real Estate Purchase and Sale
Agreement (the "Agreement”) attached hereto as Exhibit A and hereby incorporated herein and
all interests, clatms, liens and encumbrances against the Premises are hereby transferred to the
proceeds, thereof in the seme priority es prior to such transfer,

4, That based upon the advertising and marketing of the Premises and the bid
process conducted by the Special Measter as represented by the Speciel Master, this Court finds
that the sale of the Premiscs to Buyer, upon the terms and conditions of the Agresment atiached
hereto, is commercially reasonable, the sales prices and the terms set forth therein are fair and
reasonable, the sale is made in good faith and the Buyer is & bona fide good faith Buyer, end thet
such sale is in the best interest of all creditors of the Special Mastership wherever located, In
addition, the Conrrt noted on the record thet the sale is with the consent of the Steksholders.

5. Thet the Special Master and the Buyer have agreed that this Court shall retain
jurisdiction over the sele of the Premises to Buyer puusuant to the Agreement attached hereto,
and this Court shall heve sole and exclusive jurisdiction over any issues or disputes regarding the
sele of the Premizes and the Agreement, including but not lirnited to, such jumisdiction to (i)
adjudicate any and &ll issues arising from or relating to said Agreement, (i) the interpretation of
any provisions of said Agreement, (iii) the enforcement of any provision of said Agreement and
any provision of this Order; and (iv} the utilization of the Premises by the Special Master to
generate rental income from third parties and contracts related thereto pending fulfillment and
implementalion of the Agreement.

6. That the Special Master is hereby authorized to execute and deliver a Special

Master’s Deed conveying ali of his right, title and interest as the Special Master iv and to the
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Premises, free and clear of all interests, claims, liens and encumbrances, ipcluding but not
Hmited to, all statutory end other clzims,

7. That all perties who claim an interest, lien or encimbrance against the Premises
are hereby directed to execute and deliver to the Special Master, within seven (7) days of his
request, appropriate lien releases, mortgage discharge(s) and/or UCC Financing Termination
Staternents. Faiture to receive lien releases, mortgage discharge(s), UCC Fingncing Termination
Statements and any and 21l liens or encumbrance shall not impair the free and clear nature of the
title authorized to be conveyed herebly, Moreover, to the extent thet any party fails to provide the
Special Master with any requested lien release, mortgage discharge and/or UCC Temmination
Statement within seven (7) days of the Special Master’s request then, the Special Master is
hereby authorized end directed to execute and record said lien release, mortgage discharge,
and/or UCC Termination Stetement.

August
Enter as an Order of this Court this 4t day of Faly, 2020.

BY ORDER: ENTER:

: . 174 Depu Clerkl
Associate Justice Clerk Augugcl 2050

Submitted by:

/W, Mark Russo
W. Mark Russo, (#3937) In and Only In His
Capacity as Special Master for Bast Pointe
Ferrucci Russo P.C,

55 Pine Street, 4® Floor

Providence, RI 02003

Telephone: (401} 455-1000

E-meil: mrusso@frlawri.com

Dated: July 30, 2020




Case Number. PE-2008-5341

Filed in Providence/Brstol County Superior Courl
Submified: 7/30/2020 12:55 M

Envelope: 2006208

Reviewer Vicdoria H

Ce cate ervice

I certify that on the 30% day of July, 2020, the within document wes electronically filed
and electronically served through the Rhode Island Judiciary Electronic Filing System, on all
perties registered to receive electronic service in this maiter. The document is available for
viewing and/or downloading from the Rhode Island Judiciary’s Electronic Filing System.

{s/W. Mark Russo

1017566.v1 4
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STATE OF RHODE ISLAND SUPERIOR COURT
FPROVIDENCE, SC.

GEONOVA DEVELOPMENT CO., INC. :
VS. : C.A. NO. PB 09-5341

THE CITY OF EAST PROVIDENCE ~ ;

REAL ESTATE PURCHASE AND SATE AGREEMENT

THIS AGREEMENT ig made and entered into by and between W. Mark Russo, Esq., in his
capacity as SPECIAL MASTER of the property located at 300 Bourne Avenue, East Providence,
Rhode Island, and not individually, with a meiling address for purposes of this Agreement c/o
Ferruoci Russo PC, 55 Pine Street, Providence, Rhode Island 02903 (hereinafter referred to as
"Special Master") and Noble Development, LLC and/or its nominee with & mailing address for
purposes of this Agreement of 10 Groene Streel, Providence, Rhode Island 02903 (hercinafier

referred to as "Buyer"),
WITNESSEXIE IHAX

1. PREMISES:

SPECIAL MASTER AGREES TO SELL AND CONVEY TO RUYER OR BUYER'S
NOMINEE, AND BUYER OR BUYER’S NOMINEE AGREES TO PURCHASE, UPON THE
TERMS AND CONDITIONS HEREINAFTER SET FORTH HEREIN ALL OF SPECIAL
MASTER’S RIGHT, TITLE AND INTERESTS AS SAID SPECIAL MASTER OF 300
BOURNE AVENUE, EAST PROVIDENCE, RHODE ISLAND, IN AND TO THOSE
CERTAIN PARCELS OF REAL ESTATE WITH IMPROVEMENTS LOCATED AT 300
BOURNE AVENUE, MORE SPECIFICALLY IDENTIFIED AS CITY OF EAST
PROVIDENCE ASSESSOR MAP 303, BLOCK 13, PARCELS 4 AND 5 AND MAP 203,
BLOCK 1, LOT 4 WITH ALL ASSETS AND CLAIMS ASSOCIATED THEREWITH,
INCLUDING, WITHOUT LIMITATION, ALL OF THE IMPROVEMENTS THEREON AND
ALL ASSOCIATED RIGHTS, INCLUDING AS TO RIGHTS OF WAY, OF PASSAGE,
EASEMENTS AND SIMILAR RIGHTS AND ENTITLEMENTS IN REGARD TO THE
SPECIFIED PARCELS, AND AS SUCH PROPERTY MAY BE MORE PARTICULARLY
DESCRIBED IN THE LEGAL DESCRIPTION ATTACHED HERETO AS EXHIBIT A
(COLLECTIVELY, THE “PREMISES”), FREE AND CLEAR OF ALL LIENS, MORTGAGES,
ENCUMBRANCES, CLAIMS AND INTERESTS. NOTWITHSTANDING ANYTHING TO
THE CONTRARY HEREIN, THE SPECIAL MASTER’S CONVEYANCE OF THE PREMISES
DOES NOT INCLUDE ANY EQUIPMENT, INVENTORY OR TANGIBLE ASSETS
LOCATED AT THE PREMISES. IN ADDITION, THE SPECIAL MASTER 'S CONVEYANCE
DOES NOT INCLUDE ANY LEASED EQUIPMENT, MACHINERY, OR OTHER LEASED
ASSETS OR ANY ASSETS NOT OWNED BY THE MASTERSHIP, AND THE PROCEEDS
OF ANY OF THE FOREGOING (THE “EXCLUDED ASSETS”),
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2. PHASED DEVELOPMENT
It ig the intention of the Special Master and the Buyer that the Buyer shall develop the Premises in
four pheses (“Phase 1A”, “Phase [B”, “Phase IIA" and “Phase IIB”} and will result in a project
consisting of not less than 300 uniis of residential housing (the “Proposed Project™),

As defined herein, the “Phase 1A Premises” shall be an approximate ten (10) rere portion of that
parcel of real estate identified in the City of East Providence as Tax Assessor’s Map 203, Bloek 1,

Parcel 4 end bordering the real property known as “Phillipsdale Lending”, Tax Assessor’s Mep
203, Block 1, Parcel 4 is in its entirety defined herein s the “Waterfront Parcel”, The Phases are

depicted in Exhibit B.
In turn, the “Phase IB Premises” shall be defined as the remainder of the Waterfront Parcel that is
not defined, herein, as the Phase 1A Premises, See Exhibit B.

The “Phase IIA Premises™ shell be defined as a portion of that real estate more specifically
identified in the City of East Providence as Tax Assessor’s Map 303, Block 13, Parcels 4 and 5,
which arc also referenced in this procecding as the “*Omega Pond Parcel” amowumting to
epproximately 4-5 acres. See Exhibit B, Fmally, Phase IIB shall be the remainder of the Omega
Pond Paroel that is not defined herein a8 the Phase [TA Premises, See Exhibit B.

As pursuent to the terms gnd conditions of thig Real Estate Purchase and Sele Agreement, subject
to Court approval, the Speoial Master intends to sell and convay to Buyer or Buyer’s nominee and
Buyer or Buyer’s nominee intends to purchase the Premises, upon the terms and conditions herein
set forth.

The intended sequence far the residential development of the Premises is as follows:
A, Phase 1A — A minimum of 75 residential units;
B. Phase [B — A minimum of 75 residential units;
C. Phase [IA — A minimum of 75 residential units; and
D. Phase IIB — A minimum of 75 residential units,

Notwithstanding, the Buyer shall secure permits and approvals for the entire development within
the Permitting Period (see Section 21) end shzll undertake all commercially reasonable efforts to

expedite eaid permits and approvals,
3. PURCHASE PRICE FOR THE PREMISES

The sgreed total purchase price for the Premises i Four Million and 00/100 Dollars
($4,000,000.00) (the *Purchase Price”) paid in fiull in cash in two (2) phased instellments less the
deposit ae follows:
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A. $100,000.00 (the "Deposit”y payable as follows:

B.

C.

D.

Upon the mutua! exeoution of a Purchase and Sale Agresment, Buyer will make a good
faith deposit of Five Thousand and 00/100 Dollars ($5,000.00). The Buyer shall execute
and present to the Speciel Master. The Special Master shall execute subiect to Court
approval.
Upon the Special Master's noticing of & hearing date for the Court’s approval of this
t, Buyer will deposit an additional Twenty Thousand and 00/100 Dollers
($20,000.00). Said additional deposit must be deposited no later than five (5) days before
the hearing on & Mation to Approve the Sale.

Then, in the event that this Agreement is epproved by the Court efier a Petition to Approve
the Sale, Buyer will deposit an additionsl Twenty-five Thousand and 00/100 Dollars
($25,000.00) on the dey that the Court gpproves the Agreement at the hearing on the
Petition to Approve the Sale. Thus, Buyer shall have deposited e total refimdable deposit
of Fifty Thousand end 00/100 Dollars ($50,000.00) prior to the Due Diligence Period (as

defined below).

At the end of the Due Diligence Period (as defined below), if Buyer elects 1o move
forward, Buyer will deposit an additional refimdable Fifty Thousand and 00/100 Dollars
($50,000.00)

All deposits are to be held in esarow, in an interest bearing accouni, by Chicago Title
Insurance Co., 1 State Street, Suite 600, Providence RI02908. During the Due Diligence
Period end Permitting Period, Buyer may at any time and it its sole discretion unilaterally
cancel the Purchege and Sales Agreement end receive an immediate full refind of the
deposits and aecrued interest.

$2,250,000.00 at the Closing.

$1,750,000.00 not later then twelve (12) months from the Closing. The Deposit shall be
applied toward this second phase of the funding and payment of the Purchase Prive.

Notwithstanding subparagreph (C} ebove, Buyer at its sole discretion can elect to extend
the second phase of the fimding and payment of the Purchase Price hy six (6) months in
consideretion for paying an additional $100,000.00 at the second phase of the Closing,
which will increase the total Purchase Price to $4,100,000.00. If Noble elects 10 extend
the time for the second phase of the funding, Noble shell advance the additional
$100,000.00 &s follows:

(1) No Iafer them three (3) manths efier the Closing, Noble shall advance an
additional $50,000.00 to be credited towards the second phase of the funding in
payment of the Purchase Price; and

(2) Then, no later than six (6) months after the Closing, Noble shall edvance an
additionel $50,000.00, elso to be credited towards the seoond phase of the
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4]

Al

fimding and payment of the Purchase Price,

SPECIAL MASTERSHIP'S SECURITY FOR PAYMENT OF THE BALANCE OF
THE PURCHASE FRICE AFTER THE FIRST PHASE OF THE FUNDING:

The Special Mastership shall be granted a first position margage (the "Special Mastership's
First Mortgage™) on the Phese ITA and Fhase ITB parcels otherwise known as the “Omepa
Pond Parcel”. The Special Mestership’s Mortgage will not accrue interest. The Special
Mastership’s Mortgage shall be subordinate to the Access Fasement described in Section 5,
below, end any construction finencing mortgage on such casecment and improvements, The
subordination of the Special Mastership’s Mortgage on the Omega Pond Parcel shall be
limited to the easement ares and any construction financing necessary to construct roadway
or other improvements within said easement area

The Special Mastershkip shall be granted s $750,000 second moripage on the Phase 1A and
Phase IB or the “Waterfront Parcel” (the “Special Mastership’s Second Mortgage™) subject
to the Buyer’s lender’s first morigage. In the event of a default, the Speciel Mastership®s
Second Mortgage shall be peid through a priority interest in & per unit relesse payment
which gheil equal en aggregate of $750,000 divided by the number of units permitted to be
developed end constructed under the Phese I and Phase [II premisss known as the

Waterfront Parcel.

If the second phese of the funding and payment of the Purchase Price, in full, tekes place
within 18 monihs of the Closing, then the Special Mastership’s security shall be released.
In the event the Buyer fails to pay the Purchase Price, in full, within {8 maonths of the
Closing, the Special Mastership shall reserve all rights both legal end equiteble, including
but not limited to & demand that the Buyer relinguich title to Omege. Pond Parcel in lew of
the Special Mastership’s First Martgage and that the Buyer perform under the per unit

payout.

The Court shall retrin jurisdiction over the performance of this Agreement up and until the Second
phase of the funding and payment of the Purchase Price is complete.

5.

ACCESS EASEMENT:

A. At the Closing, the Buyer's nominee shall be provided an access easement (the “Access

Ensement™) over the Omega Pond Parcel for the purpose of building a roadway, salely as
epproved within the Project development plans, for vehicular access to and from the
Waterfront Parcel from Roger Williams Avenue.

The Specizl Mastership, at the Closing, shall be provided a non-exclusive easement for
vehicular and pedestrian access from Roger Williame Avenve over eny roadway
improvement on the Omega Pond Parcel to provide access for the Special Mastership 10
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the Omega Pond Parcel pending Buyer's full performance imder the Agreement.
6. DATE OF THIS AGREEMENT:

The Date of this Agreement shall be the date on which the Special Mester signs this Agreement
subject to Court approvel, as set forth immediately under the Special Master's eignature below.

7. TITLE AND COURT APPROVAL:

Conveyance of the Special Master’s interest as aforesaid in the Premises shall be made by a Special
Master’s Deed ("Deed") in customary form, without covenants, warranties or representations of
any kind whatsoever, conveyiog to the Buyer all of the Special Master’s righi, title and interest ax
said Special Magter in and to the Premises, free and clear of all licos, mortgages, security interests,
claims, encumbrances and interests specifically imcluding, but not limited to, eny and &ll stetatory
liens, judgment liens, claims for mumicipel real estate or tangible property taxes. This Agreement
is expressly made subject to approval of the Providence County Superior Court for the State of
Rhode Island (the "Court") in the Special Mastership proceeding pending before that Court as
docket number PB 2009-5341, after hearing with notice to all inferested parties, authorizing and
ordering the sale free and clear of all liens, mortgages, security interests, claims, encumbrances
end interests. The conveyance of the Premnises shall be subject to all restrictions, easernents and
conditions of record, and aubject to &ll applicable zoning and other fedaral, state and municipal

laws and regulations.

Buyer acknowledges and understands that the consummation of this Agreement is subject to Court
approve! end thet Special Master will be obligated to submit to the Court for ita review and
consideration eny other offers for the Premises received by the Special Master subsequent to this
Agreement for a purchase price higher than or on more advantegeous terms than that set forth
herein for the Court’s review and consideration subject to the conditions for competing offers set

forth in Section 21 below,

8. POSSESSION:

Upon conveyance of title to the Premises, full possession of the Premises shall be delivered to the
Buyer free of any and all tenants unless otherwise disclosed bvy Buyer end Special Master,

9. THE CLOSING:

The Closing shall take place within thirty {30) days after all contingencies and condifions have
been satisfied with all eppesl periods having lapsed, or if any appeal has been taken, with final
disposition thereof acceptable to Buyer. Notwithstanding the foregoing, the Closing shall tike
place within fourteen (14) months from the date the Superior Court approves the sale; provided,
however, Buyer may extend the date of Closing for such period of time as it deemns reasonably
nceessery to obtain all necessary permits and approvals and achieve other contingencies to Closing
(as set forth in Section 21} es long as Buyer made significant progress in taking steps necessary to
apply for and obtain guch permits end approvals and achieve such contingencies, and is diligently
contimiing to seek to obtain such permits and approvals and achieve such contingencies.
Notwithstanding, in the event the stakeholders and/or the Special Master take the position that
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Buyer i not acting in good faith, has not undertaken diligent efforts and/or has not achieved
significant progress, then the Special Master can object end request 8 hearing before the Coundt.
The Court can then consider exry and all remedies, including ordering an increase in the deposit as
a condition of extending any timeframes.

It is agreed and understood that TIME IS OF THE ESSENCE of this Agreement.

At Closing, Buyer shall provide Special Master with a copy of the Municipal Lien Certificate or
other evidence of payment of taxes reasonsbly satisfactory to Speciel Master, and the basis for the
somputation of all adjustments and other entries on the Settlement Statement. At the Closing the
Buyer's net proceeds check shall be delivered to the Special Master and held in escrow pending
recording of the Deed, at which time such funds shall be released from escrow. Buyer agrees to
record the Deed in the appropriate recording office furthwith after delivery of same, This provigion
ghell be deemed to survive the Closing. Buyer shall notify Special Master forthwith of the

recording of the Deed,

10. ADJUSTMENTS:

Rents, faels, water charges, and sewer use charges, if any, shell be apportioned &g of the date of
delivery of the Deed as estimated on the besis of the best information available at the time, and the
net amounts thereaf shall be added to or deducted from the Purchase Price, &5 the case may be,

Any essessments constituting g lien on the Premises which are payable over a period of more than
one (1) yeer shall be apportioned i such manner that Special Master shall pay installments due
during the appropriate calendar or municipal fiscal years prior to the year said Deed is delivered,
the installment due in that year shall be apportioned in the same menner as provided for taxes, and
the Buyer shall pay or assume the balence of such assessment. Buryer hereby agrees to assume and
pay when due &ll taxes and assessments which are allowed as a credit against the Purchase Price.
Buyer shall be respansible for payment of zll documentary transfer stamps and statutory
recordings, fees and costs,

Resl Estate taxes, tangible property taxes, and fire district taxes assessed upon the Premises as of
December 31 of the year immediately preceding the year in which the delivery of the Deed occurs,
appliceble to the following year, shall be apportioned, in acoordance with the manner such tRxes
are customatily prorated in the municipality where the Premises is located, ity such a manner that
Speciel Master shall pay, or, at Special Master's election, allow to Buyer as a credit against the
Purchase Price, that portion thereof which corresponds to the portion of said year which has
expired on the date of delivery of the Deed, and Buyer shall pay or sssume the balance. Special
Master shall pay ar, at Speciel Master’s election, allow to Buyer as a credit against the Purchase
Price, all other taxes which are a lien upon the Premises. In the event that at the time of delivery
of seid Deed the emonnt of such taxes shail not be definitely fixed and ascertainable, it shall, for
the prrposes of making such apportionment, be conclusively assumed that the amount of such
taxes will be identical with those of the next prior assessment.

The Special Master shall be entitled, at the Spectal Master’s discretion, to use any portion or all of
the Purchase Price to pay any of the foregoing or any other liens or encumbrances against the
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Premises, In the event that a portion or all of the Purchase Price is used to pay any of the foregoing,
@ title company identified in Section 3, which will act as the "Seftlement Agent" shall provide
copies of receipts or other evidence of payment satisfactory to the Special Master within forty-
eight (48) hours of the recording of the Deed.

11. EXTENSION OF CLOSING:

If the Special Master ghail be unsble to give title to Buyer, or to make conveyance, or to deliver
possession of the Premises, all as in accordance with this Agroement, or if af the time of the
Closing, the Premises does not conform with the provisions of this Agreement, then the Special
Mester, shall use reasonable efforts to remove any defects in title, or to deliver possession as
provided herein, or to meke the Premises conform to the provisions hereof, as the case may be, in
which event the Closing herexmder shell be extended by thirty (30) days. It is understood and
agreed that Special Master shall not be under any obligation io atternpt to cure by litigation or
otherwise any defect which may be found to exist in the title to the Premises ar to remove any
encumbrances upon the title (o the Premises not voluntarily placed thereon by the Special Master
subsequent to the date hereof or to carrect any violations of subdivision, plat, zoning, building,
minimum housing standard regulations or other similar restrictions or regulations. This paragraph
is also not intended to apply to any damege to the Premises coused by fire or other camalty, as to
which the provision of e Paragraph hereof entitled "13. INSURANCE:" shall apply. The Buyer
mey, however, with the Special Master's consent, elect to waive any such defects and accept such
title to the Premises as the Special Master it able to convey, without any warranty as to such
conditions end without a reduction of the Purchase Price, and an acceptance of the Deed by the
Buyer shall be deemed full performence and discharge of all the obligations of the Special Master

under this Agreement.

12. SPECIAL MASTER’S TENDER OF DEED

Excepl 83 otherwise set forth berein, the tender of the Desd by the Special Master and acceptance
by Buyer shall be deemed full performance and discharge of every agreement and obligation of
the Speciel Master contained or expressed in this Agreement.

13. INSURANCE:

Unti] delivery of the Deed to Buyer, the buildings on the Premises shall be insured by Special
Master against loss by fire under the same policy as exists at present, and in case of any loss or
other casualty in an amount less than niy-Fi ousand (525,008.00 i
between the date of this Agreement and the delivery of the Deed, Buyer shall rernain bound to
purchase the Premises and Special Masier agrees to pay over or assign to Buyer upon payment of
the remainder of the Purchase Price all sums recovered or recoverable on account of said insurance,
plus the deductible emount, if any, unless the Special Master shell have restored the premises to
their former condition in which event the proceeds shall be retained by Special Masier.

In the event of any loss or casualty occurring efter Court approval of this Agreement and prior to

delivery of the Deed in an amount in excess of Twerntp-Five Thownand (325.000.00) Dollarg, the
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Special Master shall have the option of, but shall have no obligation of (a) restoring the Premises
to the same condition in which they were on the deie of this Agreement, reasonable wear and tear
excepted; or (b) reducing the Purchase Price by the amount of such damage, as seid amount may
be agread to by the parties; or (¢) filing such agreement, seek a delermination from the Court as
1o the treatment of such losz or casuslty.

To the extent the Special Master hes ligbility insurance in place, jt shall remsin in place up to the
Closing. The Buyer shell elso maintain lisbility insurance with the following coverages naming
the Special Mastership as an additionel insured from the commencement of Due Diligence up and
through full payment of the Purchase Price; See Buyer's Liability Insurance Bxhibit attached

bereto.

14, DEFAULT:

If the Buyer shell default in the performence of Buyer's obligations heremnder, the Special Master
ghall have the right to reiain the deposit and resell the Premises without notice to the Buyer, or
require specific performance without prejudice to any of Special Master's other rights or remedies
et law and in equity.

15, BROKERS AND AGENTS:

Buyer and Seller agree to indemnnify the other party against, and to hold the other party harmless
from any and all cost, expense or Liability based upon or related to & claim for a brokerage
commission or finder's fees in connection with the transaction comternplated hereby to the extent
such lisbility shall be based upon arrangements or agreements made or claimed by third parties to
have been made by or on behalf of the Buyer or the Seller, as the case may be, and not disclosed

in this Agreement.
16. NOTICES:

All notices as required in this Agreement must be in writing, All notices sha!l be by certified mail
or by personal delivery. Notice by certified mail will be effective upon sending. Notice by
personal delivery will be effective upon delivery to the other party. Notices to the Special Master
and the Buyer must be addressed to the addresses that sppear in the first paragraph of this

Agreement.

17. BUYER REQUIRED TOQ COMPLY WITH ZONING:

Buyer is obligated to comply with any and all state and local real estate ordinances, statutes and/or
regulations, commercial or otherwise,

18. RADON GAS:

Radon gas hes been determined to exist in the State of Rhode Island. The Buyer acknowledges
that the Special Master has no obligation whateoever to perform any tests for raden, and that such



Case Number. PB-2008-5341
Filed kn Providenca/Brisio! Ceunty Superior Court
Submitted: 7AN2020 12:56 PM

Envelopa: 2886239
Reviewer: Vicloria H

testing, if any, shall be solely at Buyer’s expense. The Specia! Masier mekes no representation
whatsoever concerning the existence or absence of radon in the Premises. The discovery of radon
shall in no way relieve the Buyer from its performance and/or obligations under this Agresment.

19. LEAD POISONING DISCLOSURE:

The Buyer acknowledges that the Special Master shall have no obligation whatsoever 1o perform
any risk assessments or inspections for lead-based paint hazards within the Premises, Any such
inspections or risk assessments shall be done solely at the Buyer’s election and expensc. Buyer
acknowledges that Buyer has been advised that Special Master has no reporis or information
conceming lead-based hazards within the Premises, end that Special Master makes no
representations concerning the existence or absence of lead-based paint within the Premises. The
discovery of any lead-based paint hazards shall in no way zelieve the Buyer from its performance
and/or obligations under this Agrecment.

20. NO ENVIRONMENTAL CONDITION:

Buyer acknowledges that Buyer may conduct any environmnentsl site assessments or studies of any
kind, which Buyer deems advizsable and/or necessary, at Buyer's sole expense, subject to Special
Master’s approval. However, Buyer expressly acknowledges and agrees that the conveyance
contemplated hereunder is not conditioned in eny way wheftsoever upon the Special Master's
conducting or performing eny cleanup or remedial action of eny kind or nature on the Premises.

21. CLOSING/CONVEYANCE SUBJECT TO CONTINGENCIES:

Buyer expressly acknowledges and agrees that neither the closing nor the conveyence
contemplated herennder are conditioned in any way whetsoever vpon the Buyer or the Special
Master complying with any contingencies, including, but not limited to Buyer financing, structural
of environmental ingpections, zoning, licensing and/or any other contingency of any kind or rature
relative to the Premizes, except for the contingencies specifically set forth in this Section 20.

The contingencies to closing on the Phase 1A Premises are gs follows:

1. Master Plan approvel from the East Providence Waterfront Commission of the Project
Plan, as defined below, of not less than 400 residential units, end subject to Buyer's
sutisfuction with any conditions in the epproval of the Project Plan.

2, An approved subdivision plan for the Project Plan as acceptable to Buyer.

3. Approval from the East Providence City Council for & Tax Incrementsl Financing plan
acceptable to the Buyer.

4. An emendment to the existing Rhode Island Coasta) Resources Management Council
("CRMC") Assent es consistent with the Project Plan.
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The consent of Genesee and Wyoming Railroad, Rhode Island Department of
Trensportation and/or a Court order restoring the ability to esteblish a surface rail crossing
that aliows access to the Waterfront Parcel from Roger Williams Avenue with such means
and methods &8 are acceptable to Buyer in its sole digcretion.

Any required approvel from Rhode Island Department of Environmments] Management
("RIDEM") for site development pursuant 1o the Project Plan, as hereafier defined.

Approval from the City of East Providence Department of Public Worke for utility
extensions to Buyer's satisfaction.

Approval from the Rhode Island Commerce Corporation for Rebuild Rhode Island Tax
Credits for the Phase 1A Premises development in &n amount acceptable {0 Buyer and a
waiver of sales tax an any Project materials.

Legislative/governmenta] restrictions noted pursuant to Section 24 shall have been deemed
acceptable to the Buyer.

The Buyer shall be responsible for all costs and expenses incurred in pursuing and satisfving the
contingencies in this Agreement, but for the cost and expenses being incurred in securing
permission &nd/or approval for 8 railroad crossing that will allow access to the Waterfront Parcel
from Roger Williams Avenue, The Buyer msy perticipate in the steps necessary to secure the
railroad crossing at the Buyet's cost and expense,

In the event the contingencits are not met, the permits end approvals applied for and/or secared,
including ell engineering, plans, documents etc., shall becorne property of the Special Mastership,

Furthermore, there hall be a due diligence period as follows:

1.

The Buyer ghell have a sixty (60) day due diligenoe period ("Due Diligence Period") 1o
review all aspects of the Premises commencing upon Court approval, During Due
Diligence Period, Buyer will have develop and provide to the Special Master the *Project
Plan” which is defined as a mester plan level plen developed hy the Buyer demonstrating
the plan for all phases and the necessary amendments and/or changes to the existing CRMC
Assent. Thereafter, the Buyer in conjunction with the Special Master shall have en
additional nine (9) months (the "Parmitting Period™) to satisfy the Contingencies, above-
listed, in accord with the Project Plan. It is anticipaied that the Mastership will assist to
expedite the approval process where prudent. Seller will deliver to Buyer all plans, reports,
regulatory notices and surveys, including all reports regarding environmental conditions
and/or actions and determinetions by the Rhode Island Department of Environmental
Manegement regarding same. The Mastership will cooperate to provide additional
materials/date reasonably requested by Buyer. All documents should be given
simultaneously with the delivery of a signed Purchase end Sale Agreement.

During the Due Diligence Period and Permitting Period, Seller will provide access to Byyer
and Buyer's agents to inspect the premises including, but not limited to, inspections relating
to environmental hazards, wetland determination, boundary survey and geotechnical
enalygis, The Buyer may terminate its obligations {0 purchase the Property for eny reason

10
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at Buyer's sole discretion during the indicated Due Diligence and Permitting Periods by
written notice.

22. TERMS AND CONDITIONS FOR COMPETITIVE QFFERS

This Agreement is subject and conditioned upon the Special Master securing Court approval;
however, the following terms shall apply to the potential consideration of competitive offers:

8. For a competitive offer to be determined 1o be a higher and better offier, the Purchase Price
ghall be at least $150,000.00 higher than the offer set forth herein; and

b. Inthe event thet Buyer is not determined to be the higher and better offeror, then a hreskup
fee equal to $50,000.00 shall be paid to the Buyer ot the closing on the sale of any portion
of the Premises to that offeror deteymined by the Court to have submitted a higher and
better offer than that sct forth herein.

23. WETLANDS DISCLQSURE:

All or part of the Premises may have been previously determined by the Rhode Island Department
of Environmental Protection to be a wetland, bank, bog, salt marsh, swamp, meadow, or flat as
these terms are defined in Chapter 1, Section 20 of Title 2 of the Rhode Island General Laws. The
parties hereto ecknowledge that it hall be Buyer's sole responsibility to conduct any independent
examination fo determine whether the Premises are in an area determined to be & Weflands
pursuant to such stetutory provisions.

24. RESTRICTTONS OR LEGISLATIVE/GOVERNMENTAL ACTION:

Buyer is responsible for investigating whether there are any resirictions or
legislative/governmenta]l actions, present or proposed, which affect or would affect the usz of the
Premises and Buyer acknowledges that it has not relied on any advice or any representations by
Special Master, his employess, attomeys, consultants, agents, or any other representetives of
Special Master in this transaction with regard to same.

25.NO_WARRANTIES AND REPRESENTATIONS AND NO_RELIANCE ON
QTHERS:

Buyer has entered into this Agreement based on Buyer’s independent review and investigation of
the Premises and not on any representation made by the Special Master or any of Special Master's
agenis or represeatatives. THIS MEANS THAT THE PREMISES IS BEING SOLD "AS IS",
"WHERE IS", AND "WITH ALL FAULTS".

Buyer specifically acknowledges that the property shall be sold to Buyer "as is", "where is", and
"with all faults” and that no warranties or representations or covenants of any kind, expressed or
implied, have been or will be made by Special Master or ray other party with respect fo the
physicel, operating or any other condition of the Premises, or repeir of the Premises, or ufilities or

11
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sewer sysiems servicing the same or the use or opemtion tn which the Premises may be put by
Buyer, or the applicability of or compliamce with applicable federal, state, county, city or other
public autharities having or claiming jurisdiction over the Premises or amry laws, staiutes, codes,
ordinances or regulations of any government sutharity, including without Himitation, zoning, land
use, building and fire safety, and environmental laws, including, without limitation, all laws,
ordinances end regulations concerning hazardops waste and toxic substances, odors, noise, air
cmissions, discharge of water, chemicals and/or air pollution, or otherwise.

Duyer acknowledges that there have been no representations or warranties as to quality, quantity,
durability, condition, merchantability, fitness for any particular purpose, or any other aspects of
the Premises. Buyer acknowledges that it has not been influenced fo enter into this transaction by

the Special Master or his attorney, or their employees, agents, consultants or representetives, and
that Buyer has not received nor relied upon agry statements or representations made by the Special

Master or his attorney, or their employees, egents, consultants or representatives,

Special Master specifically disclaims all warranties imposed by statute or otherwise and makes no
warranty of hebitability, merchantability or fitness of the Premises for a particular purpose. The

terms and provisions of this section shall survive the Cloging.

26. AMENDMENTS:

This Agreement may not be amended or modified except puriuant to & written instrument executed
by both Buyer and Speciel Master.

27. CONSTRUCTION OF AGREEMENT:

This Agreement may be executed in one or more counterparts and each shall be deemed to be an
original, and shall be binding upon and inure to the benefit of the respective heim, executors and/or
administrators, successors, and/or eseigns, of the respective parties hereto, subject to the express
conditions stated herein, This Agrecment and the interpretation hereof shall be governed by the
laws of the State of Rhode Islend and the parties expressly agree that the Court shall have
jurisdiction 1o resolve any and gl disputes arising under this Agreement, to lnterpret any terms
hereof, and to enforce any and all provisions of this A greement,

28. ENTIRE AGREEMENT:

The parties hercto, each declare that this Agreement and eny other agreements entered into in
connection herewith contain the entire agroement betwean the perties, and that it is subject to no
understandings, conditions or representations other than those expressly stated herein or therein.
All understandings and agreemonts heretofare had between the parties, if amy, are extinguished
and are of no force and effect whatsoever excopt as the same may be expressly sei forth in this
Agreement or any other agreement entered into between the Parties in connection herewith, end
there has been no reliance by the Buyer upon any stalemennis or representations 1ot made in thig

Agresment.

29, PROHIBITION AGAINST RECORDING:

12
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This Agreement may not be recorded in the Records of Land Evidence of the municipality in which
the Premises is located. IN THE EVENT OF ANY RECORDING OF THIS AGREEMENT, AT
THE OPTION OF THE SPECIAL MASTER, THE BUYER WILL CONCLUSIVELY BE
DEEMED IN DEFAULT HEREUNDER ENTITLING THE SPECIAL MASTFER TQ EXERCISE
ALL RIGHTS AND REMEDIES HEREUNDER FOR BUYER’S DEFAULT. In addition, any
third party may conclusively rely upon an affidevit executed and recorded by the Special Master
in said Lend Bvidence records stating the Speciel Master has elected to hold the Buyer in defanlt,
as conclusively eztablighing that the Buyer has no forther ripht, title, or interest under this
agreement or to the Premiees, 8!l of which will be deemed released and conveyed to Special

Master,
30. NO PERSONAL LIABILITY:

Notwithstanding anything herein to the contrery, the Special Master’s execution of this Agreement
is solely in his capecity as Special Master and shall not render the Speciel Master pemsonally liable

in any wey whateoever,
31. FORCE MAJEURE

The failure or delay of elther Party to petfirm eny obligation under this Agresment solely by
reason of being prevented from performing as a result of government shutdown or suspension of
governmental activities due to COVID-19 pandemic shall not be a breach of this Agreement;
provided, however, that the partics 50 prevented from performing shall continge to take el} action
within its power to comply herewith, The party suffering such foree majeure shell notify the other
parties as 500n as possible ag to the occurrence of such force majeure event and shall set forth the
expected duretion of being prevented from complying with any of the obligations hereunder and
shal] in every instance to the extent il is capeble of daing 8o, use commercially reasonable efforts
10 rernove or remedy such cause with all reasoneble dispatch. The deadlines set forth herein shall
be extended by en amount of time equal to the period in which a party wes prevented from
performing solely as a result of such a force majenrs event.

[Remainder of page tntentionally left blank; signature page to follow.}

18



Cese Number: PB-2008-5341
Filad in ProvidencsyBristol County Superor Courl
Submitted: 7202020 12:56 P

Enmveiope: 2688238
Reviewer: Victora H

WITNESS the signatures of the sbove parties on the date sef forth below.

BUYER: Noble Development, LLC SPECIAL MASTER:
By: _ By. - ' _
Richard Baccari, IT W. Merk Russo, Bsqg., s and

only es the Special Master
of 300 Bourne Avenue, East
Providence, Rhode Islend, and
not individually

Date Date

Wﬁmeas to Above Signature | Witness to Above Signature

14
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Mep 303 Block 19 Loty 4 & 5
Roger Willieoiz Ave. & Bowme Avp,

Eutt Providense, Rhode Yslmd
, Thet certain tract or parcel of land situsted of Westerly of Roger Willams Avenus, soufherly of
Boume Avenue snd northedy of Omege Pond in the Cly of East Providence, Providence Courdyend
Siats of Rhod.eB Isiand and Providence Planiafions designated ey Mep 303 Block 13 Lots 28 S on s
ks entilie ~lgt ryesy Mg l=n 13 Do o & MRS S Binsd ot 4 5.0 Bope
amg Ave, & Bourne Ave. East Providencs, RI P02,104 Scaler 17=80 Date: Sept 23, 2002
. Revisell: 38/08 Prapared For. GenNova Devalopment Compary 1174 Avenus of the Amarfcgs New
York, New York 10028." 8sid parcel is thore parficufariy bounded and deserbed s follows;

Beglnring &f tha intersection of the westery street fine OF Roger Willams Averum m‘lhu-a_é southarly
street fns of Bowrne Averme, =2kl point belng the norificesterly comer of the pareel herei

destribed; - .

thence proceeding 8 10°08'47" W, by and with the ssid westerty street Ine of Roger Wiliams
Avenue, & distance of two hurdred thirty four and 847100 (234.95") feet th a poinl of eurvature;

thence procaeding sotrherly and southessterly by and with the seid westerly street line of Roger

{ ¥iliams Avanue, glong an arc of & curya, tangent to the previous course, deflscting o the [sft
fuving B conirel angle of 27°24°30° ad e radius of 380,12, e are disiancs of one hundred seventy
fwe end 27/100 (172.277) fot o B point of compeund eurveturs;

thance confinuing sautheasterly by end with the said westerty street fine of Rogsr Willlemas Avenuve,
&loog en arc of & curye, tangent lo the previous eourse, defiecting i the jeft having & central engle
of 824127 and & rcllug of 12228, 11, an erc distance giane hundred forty thres and 41/100(143.417
feel to land nowr of formerly of The Grace Chapel Assembly of God; .

thence procesding & 68°02'51T" W, & Jistance of tirdy Hwee and 50/100 {32,000 i’eattnaguma:

thence plwae:ﬂng £ 03°1836° W, & dishence:of one hundred eighty two and S4M0D (TRZ64) feettn
land now or farmary of Otz Rite Rose, Jobn Herton end Paula A Hotion, The last twa herein-
deszribad courses are bounded by the £sid Graca Chiape! Axsernbly bf God and:

thencs procesding 8 84°20°D1" W, 2 distance of forty thnee {43'+) fee!, mons or less 1o the shors of
Omega Pond; I
thenca procseding northedy, westarly, seathery and soitwesterly &iong the shore of sakd Omsge
Pond, a distence of.one thousand one umdred ffty (1, 150't) feet, more or less to land now or
formery of the Stetp of Rhodsa [siend (East Bay Rafiad lIng) End the southweslerly comer of the
parcel hersio-described; - . .

thenes proceading N D0°28'16" W, & u‘mance of ong hundred eighty eight (183's) fest, mone criess’ -
10 g poimt ot curvaiurs; . .

i
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Mizp 508 Block 13 Lts 4 & 5
Roger Wilians Ave. & Bome Ave,

thenss procsading northarty, slong an'erc of e curva, tanger! to the previous course, deflecting to
the tight heving & centnal angle of 13°0B'55™ end & radius of 1001.23"; &n arc distance of two hundrmed

_ twenty nins and 77/100 (220.77) foat 10 a pelnt of tangenny,

thelrse proseeding N 12°43'39° E, a distance of nine hundred fifty four and 067100 (854.087) fest to
the =wid southerly street Iis of Boumne Avenue and the: norttrwesterly somer of the pareal hersin-
degcribed, The iest fhres hereln-described courses are bounded wasterdy by fhe sald Gtmte of Rhode
Iefand land;, ! -
thance procseding S 78%7°48" E, by and with the sald eoutherly street ne of Boumne Avenue, 3
distance of tree huhdred seventy one and S2/700 (371.58% feet to the sald weshsrly street fne of
Roger Willlsms Avenue and the polrt and plecs of beginning: ' '

The ahwe-dmfbad parcal containg 372,600 sqtiér& feet (8,554 Acres) more orless of lard, and
may be subject i epd bansfited by eestmants and ights of way of recond
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*" Map203 Biotkl Lot
Rager Williame Ava, & Bourns Ave
Elnst Providenos, Rhogs Telend .

Thafcedatn frast or pamsl uflandsllmbdofwshtb'nrﬁogarmmamsﬁwnua. southerly of -
Bourne Avente and fiortherly of Ormega Pond In the City of Eas! Providence, Providencs Countyand
State ofRIpda |szmdmpmvﬂmnepiamﬂons dsignaied as!.aapzuselm1m4msplm

- pat =t Rl 2R Fised

Zors. 8 Bourns Avs, East Providence, Rl P02, 104 Bcaie: T80 Date: Sapd 23, 2002 Revisec 38103 .
. Prepared For GeoNeva Develapmert Company 1114 Avenue of the Americes New York, New York
100386." Said pares] s more periioulaty bounded and deseribed as follows;

B&u!nrﬂngalapdntmhmwnnauﬂandmofhmwafmsm ofFEmdaHandma
EastBaanlmadlnejatﬂmsbuﬁsashﬂymmarlmdmwwbmWafPhﬁpm Leridng
" Partners, LP. end the northeaslery comer of the pmmlhsmdescrbed-

Y therrce proceeding & 1294335 W, adkta:mofmmahundmdromﬁve‘andﬂamo{m m')raam

& point of caurveure; ; .

fhence proceading southerly, along an ars of & curve, tangent ko the previous gourse, deflecting te

! . he {eft having 2 central mleafﬂ‘ﬂﬂ‘ﬁﬁ'andamﬂmaﬁﬂﬁhﬂ', an mcﬂstanwotm hwrided
I'nm'efqm end 137400 {248, 13') feet to g poind of tanpency;

thence pronesding & D0°25'16" E, tangent 1o the previaus courss, aasmcaofmmm(zm}'
foel, more ot jegs to ihe mean high waler ipe of the Epekonk River. The sl three ham!n-uscrmad

Courses ambmdednmybyma sausulaofﬂhodalﬂmﬂlmd,r
thence prowu:ﬁng nwwmemlymnorﬁawdummesaldnmn high watterfins ufme

Seskonk Rhver, & disiznes ufoneﬂmaandnhahmdmdﬁﬂymﬂ,ﬂﬁﬁ‘tjhehmmwlxsbhe
satd Pﬁmpsdala Lending Pefiners, LP. tend and the northwastarly-comer of the paros! harein-

desGribed; - .
thence pmmedmsm'ﬂs'sa' E. a distance of eighty six (86'%) fest, more or less 1o a comer;
mm pronaedth 12“@1'45'E. e distence of ity one and 00r300 (51.00°) Feeltotmnm-
_thmca pmmdmamsw E,adistnnaaofe@xtynndwwb(E.mheungm
thence proceading N .,2,;,1,.45. E & d]ﬂame of forty saven and dznocl(&'.uz'; fest o & comer,
therice procaadth?B“'lﬁGS'E a tfstance of agven mmmmandMM{vmmmbuﬂ

Ak Steis of Rhode tettid land andmepbhﬂandphmofbegnnlng. ‘The Jast five hefeln-desihed
courses arg bounrdad by the gald Phlmpsdale Landing Partners, L.P. land. "
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Map203 Rloek 15504 ™
Rdpger Avé & Boume Ave,
Best Provitence, Rhode Telzed .

The ebéve-described pareal corralris 854,084 sqtiare faet (10,628 Acrest) more o less oflerd, and
may be subject to and benefifed by easements and fights of way of record,

w .

L1




Cesa Number: PB-2008-5341

Filed in Providenca/Bstel Colnty Superior Gour
Submitted: 7/30/2020 12:56 PM

Enyelupe: 2686238

Rawviewar: Vidoria H

Exhibit B






Exhibit D



Case Number, PB-2008-5341
Filed b1 Providencs/Bristn! County Suparior Cour
Submittes): 10/14/2020 5:30 PM

Emelope: 2791550

Reviewar: Victorls H

STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

GEONOVA DEVELOPMENT CO., INC.
Vs, Z C.A. NO. PB 09-5341
THE CITY OF EAST PROVIDENCE

AMENDED ORDER
The Special Masler’s Petition for Instructions came on for hearing before this Court on

the 16™ day of September 2020. After hearing thereon, as well as consideration of the papers and
pleadings submitied in connection with the instant matter and the representations of counse] in

open Court, it is hereby:
ORDERED, ADJUDGED ANID DECREED

I. Subject to obtaining a mutually-agreeable rail crossing agreement with The
Providence and Worcester Railroad Company (“P&W™) and the approprisic
approvals from the Rhode Island Public Utilities Commission (“PUC"), the Speciel
Master shall be allowed to re-establish an at grade raj) crossing in conformance with
the Gctober 3, 1986 Railroad Operating Agreement aftached at Exfibit 4 and the
November 8, 1996 letter agreement attached at Exhibit B of the Special Mastet’s
Petition for Instructions;

2. The Special Master is hereby deemed to have the assent of the Rhode Island
Department of Transportation to re-establish an at grade railroad crossing, pursuant to
91 above;

3. The Special Master is authorized to pursue a rail crossing agreement with P&W™,
provided the surface crossing is subject to P&W's design for requisite engineering

end safety issucs and the requisite maintcnance schedule. In tum, any surface
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crossing would be subject to the Court-approved Buyer’s agreement to reimburse
P&W for design cost and expense and for required maintenance;
4, The Special Master shall report back to the Court as to the progress of a proposed rail
crossing agreement with P&W as approved the Buyer, prior to filing with the PUC;
§. This Order hereby supersedes and amends the Order previously submitted to the

Court identified as Envelope Number: 2784890,

Enter as an essented to Order of this Court this 22nd dey of October, 2020.

BY ORDER: ENTER:
Buian . Staun, C). s/ Carin Miley
- : /4 Deputy Clerk |
Associate Justice Clak  tober 22, 2020
Submitted by:
5/W. Mark Russo

W. Mark Russo, (#3937) In and Only In His
Capacity as Special Master for East Pointe
Ferrucei Russo P.C.

55 Pine Street, 4% Floor

Providence, RI 02903

Telephone: (461) 455-1000

E-mail: trussof@frlawri.com

Certificate of Service

I ceriify that on the 14th day of October, 2020, the within document wes electronically
filed and electronically served through the Rhode Island Judiciary Electronic Filing System, on
all parties registerad to receive electronic service in this matter, The document is available for
viewing and/or downloading from the Rhode Island Judiciary’s Electronic Filing System.

/s/W. Mark Russo
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TO: LeLE35Sa 78 F.l

AGREEMNERT

Insofar ar it haw the legal right to do so, Lioense im Nervby givem by
FROVIBERCE AND WORCESTER RAYLADAD COMPANY, s corporatios exdsting wmder bhe
laws of Bheda Ystand, (berelcaiter watled "Aallirsad Conpany™) whome businsss
address ie O Depob Square, Woonsvoket, hode Ielend DES0% Lo DORAN FIITE
STERL. IAT., s corperation axisting vnder the lswe nf the Skste of Ruods
Inlund (beveinalier cmlled *Licsusee®) whose business addreas im 340 Bourps
:’:m. h:tm!r:tm“. M:u Island mﬁnm mt: ::;mmm maintain and tew »

ng a 00, SOFOEE oy of kailromd Company
Joouted at Massifne Stakion 130 + 02s of Rsilroad Cotpueyts Exat Frovidmnos
Traek &« abhown en the plen zitschad hireto and wade & part hereo! wx
Echiblt K, togetter with sn smorgency croseing (“smergsny orossing¥) st Bape-
line Slakion Bo. 110 « 05,77 (hareiraiter callestive oalled "Crossiok®) uvpen
the Ipllowing ocpditions, ko =)l of whieh Lipenssw horsby agresa;

1+ The saru of this ligense shall date fNraa Apri) 1, 1¥9 bo Marah 31,
1990 end ohal]l sonbinue bhereafter, until termicsted by & writtan noties
given by sither party bv the other abt lewst ninety ($0) dayw pricr to Lhs date
of termipation; provided, bowsver, that if st sy Lime ponsteudbion coomances
an the Eask Providencs Induplzial Highwey io the wres of the Crossing ldan—
Hfled above, thir licenae sgrammnt shall} berwdeste immedimtely withoot prier
eobion, Upan sty bwrmivabidn of thiz Jicsnse sgresnent Railread Conpeny shall
rofwnd to bhe Liveneor Lhe rute portion of tbe sumusl rent provided
tarsirbeiowr which tko ramin porticn of the thes-sturrent anpml tam o
thin lisercre mgresment bears Lo one year.

4. Licenses shall pay to Eailroad Cospapy, ss an annpal wainbenanss
fea, 't pum of $12,000 in xdvanen. It is undermiood and sgrewd thet the rent
sot forth herein ix intendwd %o wover Sallrcad Cocpany's cost of inwpecting,
reutime maintenonoe and roeutise repairing of ine Cropsing. Yomtine mmin-
tonanct apd repairing does not inolude rakabllitation requirsd ag & resnit of
debyrisration, sanidéntal domegs Bo the Croas)ing, by aerxilMipt, vehiclas or
otberuine, wata of God, or vandalivis ("Rebsbilitatlon®). Any sooh
Behsbilitstion will be perforwed by Ratlrood Coupany at Licenses'y oot end
exXpotad. To the extent peseible, nt least pimaby (907 days prior ko per=
forming any muoh Rehahilitatfon, Sadlromd Coapeny shail veblfy Licanmes af
Failroud Company'n intant to poriorm sieh work and of the estimated oot of
bipe. Liogenser ehall roisburees Aalircad Railrosd Cowpanr for bhe ftobal
antuat, ont-gf-pookel pats and expevicen, and Sndireot gemeral adwindatrabivs
ovevherd vosts of the Jalireed Compsny, lucorred by Reilroed Cospany £n pars
larning sual rebiebilitatlon, inoduding, but not limited to, esiertul, =il
lsbor, supervisior, Flagme mod spplioable sdditives bo zaid labor for baxes,
bepefity and ovarhead; and roc oes of Loole ¥nd euuipoant Nernished ahd sese=
dated costs in coaplisnos with Riliresd Companyia billing prectios inm eflect
ot the ties of suoh fnveololng; mnd puyoent shall be mede by Cloenses wikhin
bhirty {30) daym upon tho reosipt of & bill, heusvar, LI regtired by Rellroad
Company Liotnéss Shall pay in advancm, or dsoure thes payment of sny eout o

@pwmsy hersin pantionsd,

3.  Eailresd Cowpiny, ab Lhe sole vost srvd gxpanse of the Ligenses (a»
provided berein!, shall provids, ersol and maininin wucvh subcmsiie gsies,
Tlaphing 1ight nala and pedestrian bells, ar othar croselng protaotion
davions wh wach alde of said Cross as shall be required by publis suthesity or
by Wmiiroad Coegany in the sxeroiss of Hsilrosd Cospamy’a ramsshable disers.
tlon, siving Sue oonmideration Lo dhe Lype sod fropency of uwe of and ol asy
otbar ralevant feotors relating ko spid Crofeing. A reapeotd any emdrgency
oroseling, asky shell ba seoursd by a gate whioh will be kepl letkéd at uil
tizes whon sald srodking 1s ROt ATt owe Fo emprgend¥ purpsmed: If any
woergenay optasing s oesd fom vther Rhaz swsrgonsy parpoass, Ralleromd Company
etn1) have Ehe right to terminate this Ligenss dgrevmant immedistoly and
resove the Croasing. Wailread Company will be pravidad keys to ths gate.
Lissnmea whell provide, erect and maintaln on aash side of said Droesing &
&lgn matlarsotory to fufleoas Gompety Indiosting bhat emid Croseing is B pri-
vats way mnd {q pot open to publis use.

Subjeab En the limbistiop an uss of mny smergemoy vrvdying sl forth

ll.
akove, Linenses stmil perpit soid ororelng to be veed cnly by

in Faragraph
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Liosensea, or the ngents, tenants, guastas, ewrvants aset ooobrectors of Liswaiesy
ol parsans Baving tueiosas with Liconrae and swploynes and sgenbs ol Oewan
Etata Skoel, JIne, FRatlresd Companr phatl erwot at Licensss's sola post amg
sepante ghtes ui emoh aisk of sald Crooving. I required by Rallroad Cowpany,
Liownpse shull pwy Rafiresd in sdvence (or such comis, Licypswe olall waine
tain spid petes to tha Passomadie petinfastion of Aaiiromd Compsny “Sid ahall
Evep ruid pubas cloned apd looked At pll Sioms durdng relireed operation in
the Mailroad Company's Phillipsdnle Tard snd when Liseuses?s tunfmuss Lz nok
in opsrutdon.

5 Licapses simil mob in uL.uu or &k any tine interfors itk the sars

{ ned Lisansws shal) indewnify Badilrowsd

posaags ar Reilrosd Comgpary!n Lew
Company wnd save it heemlean sgniost any and all gladtes, demmody, suiky anmd
peén bo which it may be subjsoied by resson of sny work done or precaviion

FEPE|

odbbad by Licenesa or by the aganta, servents, guests, tenants or sentrastops
of Liosnmsw with reforasde bo the apnabruciien, maintenanos or use ef said
Crotsleg, or by reavon ol auy feilere on the part of Licensse Lo parfors aay
sgrevusnl hereln appbained, or by feason of injury Lo ap deeth of Licatimes or
the ageokp, temnis, guests, sarvants or conbregtora of Lisenees; ©F Auy per-
#ab or poroond she say OFs s23C Croseing, amd Less of or dmmaie &o proparty of
Lisereya or ¢f bhe apecks, ksmanks, goesks, servants or osotrickors of
Licsmsaw or of suy persop or parssus gaing aald Crowning, shalher aooh injory
to oF death of parscoa or losp af or dammge Ep propeity i cadssd by the
ntpligenos of Eadlross Company or obtervise. Thie indemnilioation provisien
25311 surrive tht torminablon of this ligunss agresient &8 resppet BAF ingl-
dyrk eooarring pelor Lo the termipstion of Mw agreswspi. Thin indess
nifimtion provisiog shall ook sxiand Lo tha wilfyl olseoiset of Ebw Aailroad

Cowpany or ite saployesm, agunta o oomiracliora.

Licynses siall szve harelosy Rallroad Company from any Loss o
damsge dus t0 sebs of vacduliom er mlinlops wischiel or thelt ardising suk of
incidents ooworing to said Crossing and relebed signel devices, exampt jor ths
wiiful nisgonduct of the Mnilrowd Cospeny or ite eoployees, agenia or ponirec-
bare. PBailrcad Company shall bave no linpility wimtocever, oxcept ap ask
Torth in this liosnes agreament, and Licensss Lgrses Lo mawe oo pooh bloid
ageismt Ruilposd Canpany Far any awsh loss or damsge $hereks.

6. In PAgrtheranos of the mid ohligatien of L{icensea to indmamily and
save haraleds Kudlread Compeny, an set forth in Paragraph ¥o. 5 betsol,
Lioensss shill prosure snd kedp In effect during the barm of this Lieatsn 2
policy of ipsuruoes spbisfactory to Pailresd Company covering all bhe obliga-
titns of Licensse wndpr suld Faregraph Nn, 5. the said poliay Eo b Emien pot
in the nems of Lisenesa with ap essmed lisdbility endormcnent therson In faver
of Reilroad Conpsny, snd shall raxe Mallroad Conpany as an sdfitlonsd lnaured
perty, and zhall contaln the sinioun 1Dmits indicsced belew (V), mnd the anid
polisy the suid sndorssment shull by dellvered to Palircad Conpany
to ba kepb in 1ba [ile. Litsosee sl alse obtuin property issorance for
dsmges ganned to bthe Orossing and ralated aligmal duvicss amd seid polioy
mhml] 1ist Baidroud Company &¢ ® nemed insured. The said pelicles shall pro-
vide that they amall wet be sobisat to casarllstion or change of limibs or
hﬁ- without firsi giving Mxilroed Compriy sisty (60) dayr prior wirlbbesn
MLlEe.

{") Bot less than 45,000,000 per comuirrenps Mo perdozal injury o
parsoml injary ar deabh, and §1,000,000 for proparty dusmpe for

4y the OTOUFreDol,

f. Upon the Lermismtlon of this l{owses, Failrosd Compmry shalll Tewove
sxid oreaping and pesbors Ebe prexises of Kallread Cospany b6 Ui samd oon-
dition mz they werd prior to the oesatruntion of said Croasieg, snd LA renoes
ahxll puy Lo dhe Rufircad Compmny the mm of Five Hudesd bellses ($300.00),
for sald yetioval. The termicatisn nf thia licenss shwll not b sanskrued as o
wiver, dianhargs or purrander of tha right of Ehe Kodlrosd to regoire
parforasnoe of Licanses’s duty bo ramove horsunder bulb szid doty ahall rezaip
oatstanding imél} disoharged by Licenses. Any holding ever or contAmued nwe
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of the Cropsing by Llowunoy, the agants, teapmis, goesks, servapthts, ¢mirmc-
tors or any other pargon having bovdsasa wibh Licenses o sbo may use gald
Crosoing bayond the tprmimabing of this 110tnoe Mfmil be oh the fume teres amd

qonditiens o haraln sxprecssd.

fi. If the dafault be mede by Liowses In e chservamos or perforganss

of sy of tha covenanta OF oEnSLtions of thia llawnss, on 4F the Llosmss Lo
otharwiss tasminated, it sbell be ldwlful for Bmilroed Company TO Ta=gntar and
resuim possesalon of gaid prendisss, and the teia to hues sguln, repuigsss paed
enjor, o o diapossasy and remeve 31) Ly Crossing end elgmul devioes

therefron without 1imbility in the lavw or equity For esy demmxe caoesd by sech

reooTal. Liomwsws hePeby expiasnly wnives the service of acy motige bo gult
ar of inkticon bo re-gokar and resove, afier the vecorranoe of & delmeit by

B Livwwes ook valved by Bmilroed Cowpany, amd L4 vitpresuly onvemants
o tprens to pay wnd made good B Bellrowd Compeny smy defisiensy im the

amornt o Pows and/er any othar paymanis dve under thie ligense, AR Tor eny
cowkps snd wxpsiana irmurrsd lor wttorney fase by Rullroed Compmmy in enforaing

tn taraw of ihis mgrsssant, In collestinz pwyoenta duw hersin and/er In any

sokion againnt tha Licensen ko reove safd Crowsing and eipgnel deviecs.

failrmd Company sxresy Lo pay any acsts snd expantes, inolufing mblorsay’s

feep, incurrad by Licensss in smfentsment of Reilroad Company’s ohligatlons

:d-r this Lloonaw ggressent and for pellaction of any suR» owing to tha
GBnME,

9 If Licensee banomes Gelingent for the payemt of iny feo ohurge, tax
or pbhay aatymt due under the termn of thi2 livense and remsine delingusnt for
e period of wore than twanty (20} duyn, Licemsce shull pmy to Radlread Company
L luks churgs of one and ope-ball perasent (13} pei eondh {eightesn percent
(i85} por anmon) of the mseunt pask dus or Julinguent. Tho lete chargs shell

te charged from the dute the paveent Tiret boeama dim and payble unkdl paid,
ALL paywsnts smfe ghall be first upplied ko eny outabacding pemalties aod next

ty the oldast outmitanding invodse or renkal pericd.

G, Ho prevision of thix igresmant zay be vaived or sitared, meor shall
easign or othirules aenvey, any rights In or to mss mid Crosalng, or
ant righte teder thia Apreemeat, unlesz ths writien ceomab of Tailroad

Company shell be rirat okbaived.
1f. This Licenss shull be blodiog apon i frure to tha banslié of the
Jegnl reprofentaives, pospsssors and assigne of the partiss respoakively.

2. Licensve vhali o9 roguired bo mintain the Crosaing only Oor (Lo oun
Uty and purpones snd shiell mve vo cblipwkion to ooy Chird party vo Reep bhe
Crofaing or Lha roadusys lewdiog to it free Pren; amow or debria or obhervise

mlﬂl‘l.-

IN WITEESS WUEARDF, ths partisa bave herote epb thede pamns se of ke
15th éay ol Mareh, 1pER. .

Wioern PROVISENCE AND WORCESTER
RATLRGAD DONPANY

w KPracd ¥ afﬁj#xuwéq

e

FiLnass: OCELN STAYE STELL, INC.

D\ o sdri

Ive Presidmt
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Bs:  Sugpessiop mnd Relwstsiement of
Liccnse
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otber party &t ledat of the Agrocment, by sending writian nodice to the

)
Y L FET O

OS5I Property to &
sald sucosssar owner,
el
ol O e
or
Agreement, He
This i sout to you in dupfioatz, I the ey
anccordance with phw e to mu:?s
?&:ungan tﬁ'ﬁhﬁ” mmwmmm
b«mﬁepuﬁa,:ndm mr%ﬁﬁubﬁm%ﬁmdﬁmm
0 its subject matter, a !
MWWHWthm&M effort of and betwesn
the parties hars shioild not be construed mere mmgmﬁa
enclosed original duplicates Letter Agreesozat ghall

thmtheothcr.&chdihﬁ.
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RAILROWD OFERATING AGRERMENT
mmmuaudﬂaﬁmof&fd)a" y AuD. 1986 by and
betwssn the STATE CF KROS IELAD RXD PROVIDENCE ELANTATIONS activg by axd
threvgh the HRCOE TSGAND DEVARDMENT OF TRANSECRIATION (heteinafter referrsd to
2c the YStats™} and the FROVIDENCY AND WORCESTHR RATLEON COMERMY, Cue Depot
Sgmre, ¥oensccket, Rhode Islmd 02895 (hareinafier referred to as te "PGP),

K WITNESEEZTE

> HEBRENS, by dewl tf even dute herevith, VBN id ccorey to the Stete 1ines
r} of reilroad baing A portion of the Esat Providence Seconfery Trecke and the

ER Bristri Seconiary Trock so-called xunning From the Rhole Island/Meesachmsctis
,t.';J state line at Peawtucket, Rhods Island southerly to station 724435.34 of the
mxrmented base 1ine of the Providence, Wazrzen and Bristol Bailvoad jn the City
of Bast Providence, Hhods Islend, aloogy with a nom-exclusive perpetoal right
aud easement for rallmed paposes cver the portion of tbe Bawt Providence
m&mmmmmauum,wm this prperty

soye fnlly deatribed in eald deed,

WHERERS, in tha aforememticnel deasd, FER did resewwe to iteedf, its
successors god ssafgne, an passmoat b5 corxdurt xpilrosd gperatioms over sald
Lins of rajlresd, the terps end eonditions of which easemant were to ba set cut
ip & Raldtmad Cperating Mresmsnt referyed to in said deedy and

WEEREAS, the parties demire that this Agreencot ghell somstitute the Rafl-
ot Operating Agreemect referred to in sald dead and chell eek ouk Ehe terms
axd coiitinns governing the estememt to comduet rafivoad operabions reservad

I

by Pe ip itw deed to the Sate
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. RO7 THEREFORE, for anf in coosidevation of the forasoding mecinises and the
mitue] pronises and cownants bereivefter set forth, the marties berwbs agree,
with the inbention of befrg legally bound herdhy, to the following:

F&Y does reserve to itoelf, itd successors ang

mapigns, an eakemant o conduct il corvios orer said lines of railroe) which
Eball Be exclusive with respect to zail fréight servics eod non-ewclusive wit)h
respeat to rall popowmper secvice, peovided that PEW ehsll not nrowvide
regulariy-edheduled rail pesseoger service witheut the prior written spprovml
of the ptate, which shall Dot ba unrasstesbly withimld, except that o guch
aprroval ehall be required for encursion service, amd which eball fnclide g1l
nenappary rightey
{a) o operste tyaine, corp, locapstives sof other rall eguipmment;
{b} To cocupy and uee PRations, buildings aod ottwr facilities, If
eny {aod 7eplacements tharsef), mibdect to the prior written
approvel of the Btats whidh apruoval ehall not be unreescmebly
withheldy
(o) To copstzuct, cpovats and meinkain additione]l or substitute
statiome, brildings end oiher facilitles which are reasonebly
nECERGRYy oF lagally regdyed In comeskinn with the prorision
of il seaxvive, wibject to the micr writben eppeovdl of the
i State which apieoval BEl]l Dot be unreasomsly Withheids
@} T omstroct coatiguous or gdjacent sfditicns) rall lines and
trackage e inetall pecessayy tyack commections, subrject to
the pricr weitten sppmovel of the State which gporovel shall
not be uressonsbly withhelds
fe} To provide 511 oew i siditienal vail service at any pofnt.
mibjert to the prior written spovovsl of the State vhich eball
2ot be unresxopshly withbelds and
-2~
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(£} To adjust trackspe as the correst amd ressonshly foressesble
nesls of rell users pernit or requive, sdrject to the peloe
writteon Apmeoval OfF the Bmate, whish approval shall not be
wressanably withhalds

{7} T hewe reasconble acoess to pwauit the exercize of the Foregalng
escamante gnd rights.

The State shall meke the Final detenpiretion as to the contirmnce of ewisting
eapaents, licenses, rinkte or privileges which are pot pevmanent in nahge or
the grant of pew soditicme] ecsewents, licemees, rights or privilegms (in-
tiwding alr rights kvt exluling zai]l Freight sseents or righte) affebbing
the prupaxties aovered by this Agreamenty provided, howover, that Stabe shall
oot pammit the amtimmoce of agreaments it has the right to teemirmee nor
shail itprant oev or alditional scmamants, licenses, righte or privileges
{treuddrg alr rights] effecting sald sroperties If there ig or will be ey
interterwnce canged therdsy to the conduct of railrosd operabions vpaD Ewh
propartiss. Bl) existing agresmente {which o be podified or ypon renesal of
much exiuting sgreaments), or new or additdore) sesements, liscream, rights or
privileges (including sir righte] affecting sald properties ghall be in em-
ferndty with Pa®s reilrved orereting am! safety anl inmrmncs racgnrivements,
ad sty facilities en or memT the property commeped ghell bs remved, mdified
or inatzlled urder the mpervision and yeasomehle instmctions of the (hief
Enxginesr of P5W in onder to mmewent intevEerence with railvesd operatione.

J:-::"x';" .ﬂ FJW\-{M E f;t. :‘- .

Binte ghell not coxedy in fee (or sny lesper estare), any part of the poperty
oovred by this Agreement 6o 88 o fupalr, inpede, or interfers with the

comiict of raflroad cperatizus or inpair or dertwoy the continmity or integrity

of the rall Eysten.

Fiate ghall first comsit with the Chief Enginer of PG befors mdeing aov onds

3 g

s

.
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final determimaticn, ard PeW's chief engineer shall provids his conclusions to
Btate within & ressonshle Hme after murh cmsultation, FeW nedtts=r sssupey
any dbligation obhar than eqressly stabal in thin Agremmnt, nor a=mwes sy
:ligeiion with respect to rall sexvices previously cpemated by it or eny other

milivcad over the pivject rail ling, ‘The Atabe ssmmes no chligatiem other
than egressly stabed in thie Apresnent, This railroad ssrvice emsampnt dial}
emtimee 80 longy es PEW ghell provide rall Ereight eervica which ghall
reescoEkly meet the neads of shippern ab said 1ise of milreed. Bo long ar
this capement: a1l repain in force, cald easamant enall he aclusive with
respect to rall freight cervice, o] the Soate ghall not allow any other mil
frednht operator to uss sald 1ine of railrowi,
Toe Bmte in cxgjunction with the Clky of Fawbocket plims to igprowve the East
Eawtuchet Induptrial Righwmy fram Beversge Street tn Eoosevelt Avenne, mod in
enfurnction with the Clty of Eaot Erovidence plans to comstruct the Est
Providence Industrisl Bighwy (hereivefter ccillectively refervwd to as
Pncjecta}. P is pot cbligated to cootribute teexd the cost of the
Projecks, B work arielng ot of or comectal with the Prjecte mmst ba
cloptly ool safely fotegrated with Rf's gperetiooe on tracks sljscent bo and
acroes the Projects 5o a8 nok ko iopeds or interfere with sfie rafl
cperationg, ‘The Bnte sl FEW will esecuts coostawticn and malpcemence
agresmente for each of the Projects set forth ebove to acoaplish the farening
and to dalineate the divieion of work oo, and the chligaticn to pay the coets
of mach Project.
2. SDOMRACIINY, The KN mey suboomizuct railroed opereticns on sald line
af yeiiwnd to others mibject to prinr written gpprovel of the Btate, vhich
eppeterl shall not be wressonehly withheld, Howser, mdxohtracting of
mdlroad cperaticns by the R shell pot reliore the BV of any 1isbdlities gr
4
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. respampibilities detalled herein. s G43 gy {85
3, OEILEEON OF REVENIES. FEN shell perforn all sccounting relabsl o
Inter! fnw settiements grd per diem cherges, collect a1) freight charges from
shippers and conxigneer, and hendle per diem, [nterlive settlsmspt, @l other
acoounts with other ratlyoad corpanies srd others in sccorfance with stardawl
inberline esttlannt proceiores and good bupihess prectices, The Btabte she]]
e the right to audit the recomis of Pe¥ dwring reguler business bLigus.
4. TEag, The rallmed service essament and the provisimme of this Mgreement
ghell. remain In effect for eo 1oy ar B@Y chall provide rallzoad froight
pervice wvhich eéhall rassooshly mest the peads of shippers on sald line of

railrosd,
S, BEOTNIE 10 THE STATE OR 10 FEW. PGEK ehell not recedve oy opemting

subsify from the Gtate of Rhode Isiamd §n conneotion with {ts peraton of
rallvosd service over said line of railroad, and PEW shell not be chligated ke
_mike sy payment whatsceser to any city or toam thiough which eadd line of
rallrosd nme or the Btate for the Uss of such track or for toxes or any
poyments in Iden of tees, except as othenciss provided in en sgreemeat bebween
PN e the Sate daved Sepobar UBY . mxowpt wn berein otherwise mrovist,
FeW shall not bs requited ko meke svy peyment to the State for the reil pexvice ,
asamnt,

6, MANTEWNCE. £0 long 2 it ehall conduct reilvomd opsrations over sald
live of rallwe, the P ghwll be responaibles for the gaintenmos of treck,
rallveed highway grede cossdng elgnals—inolmding flaghing lights, txain
@utection systans, croobing gares (escapt treffic sigmals)—and meintesacce of
&all piher radlroad facilities used by it on said line of yailrged. The RaM
ebell naintain the rall facflities to existing foxdght sexvics standewis)
rrovided, that if the rail facilities ghall ba relubilitated ueiny federal cr
stats Funds, thes RN ghall thersfter maintein sedd rail facllitles to oy

B 1L Tra—
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higher fraight saryice staxdanis remdbing from sech relibllitacion, The Stete
chall not reinburee the P for ooy costs dnowred wmier thie mragroph,

The PEW shall paintsin other rell reletef mtructures and feeiidties shich it
uses P as, but pot Limited to, bignale, switches end drainsge in good
working confition. The Pew ghnll maintain avy bufldirge it ccsupdes or brliges
it uses in the amdition ajd budldinge ox beddges are In on the date of Bel's
£iret ocoupuncy or use following the date herect, miwtactive dmmage by fire,
Btzmm or other crtesizopide damoy excapted.

To the extant requipsd by spplicsble law, R agress o meintein solthmt
cafpermation exirting mblic qroseings vhich are reconstructed s pmst of the
East Pmrbucket Tnfupteig] Aigheay Profect. Provifsd, howevar, that notbing in
thie pgreepent shall be constzued as aitering the dbllgations of the City of
Fartucket o maintein the property it owmg and orer which the Failroed end the
Btate have & rail essepent, BN 8lF0 Riress to malntain to the edant required
by mpiicble law withouwt copenmtion new crossings which exe createsd as part
of the Emrt Fawtuchet Indusizrie) Righwey Project. which have hesn Seclared
public cyvesings and spproved by the Ehcip Ioland Public [Rdlities Coomission
mier the Gerwral Taws of the ftate of Fhode Ielard. Provifel, further that
nothing in this egresment ehall be copstroed ke Jimit in oy wey P & W's Tights
o purene compemsation for the coats to maintadn eroasinge fror the parties
benef ftbed by then. YNothing in this paregrerh shall be constroed as 1imiting
the ability of the Rhode Ialend Fublic Utilities Comission to esteblfish other
eyoesings in the fubpre,

7. OpSTE OF UFERATEGN. The W&t eball be resronsible for gll costs and charges
apaccistel with the pperation of fredght sexvice providel by the P on sald
1ine of rallroad which are levied by othars,
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a, Allow eznid thixd paxty to ptovide mll passsnjer ssrvice on
said line of radlroed,

b. Jdminister and coordinate frelght and pesserger brain schaiilms
with said chixd party In & reasonsbhle manmer,

C. MOt ueestmably reetrict the opevation of rall passerger orere-
tione on @aild lioe of railvoad.

TEN AEEIGFR OPERATICNS, ‘The PeX shall brwe 5o Lisbility or

respongibility for sy madnbesance to said line of miiyosd to ascorcdate rail

Dassenger sexvice.

13. OCONOTTION ZMD MATNTRKENCE, The PiW has Inppeoted and acoepte madd 1ine of

radlyroad dn its prwsent cordibion wnd agrees thek ne representatipn oo
verranties with remrd bo condition or fitneer for nss bave besn maie that
gremot specifically expressed herein; and further aress upom the termbnatisn
of this sasement, to peaceably quit amd deliver posesweion of paid line of
milrond to the State.

4, DERUENENS, PN ehell not evect any structures or caues moy AMprove
beEntE to be placed upon ezid line of raftroed without firet policd tine amd
cbtaining the written gyreval of tha Baks, which oomeent wil! not be
unresbenakly withheld for rail related struchures or impeovements. Ay
strwotre &l improvesent pemnitted by tha frate shall be kapt in good order,
regair and pafe coxdition, it being understocd end agreed that s11 puch
phruchures and ioproviments mede by the B thet are remyahie without demegs
to s8dd line of redlroat aze the perearal preperty of the 36 emd may be
remved by the PR upon tarmizetion of this easesent exnept gs kerein othevelps

provided.
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i5. ASCIONTNG, (NUBRIETTIZNG, Bxcept &3 provided in Rersgrash 2 hevecf, the
B chall not agedon op ttensfer thiv sammment In whole or in part, or eublet

r2id line of reilroad or any park therecf, without the pricy witten coasent of
the Bimts, which commnt will not be unceasendbly withield, and the W shedl
oot mertgaye or vthelvite aocugber or paemit to be wocugbered gy of the real

ol perenml proparty owoed by the Btmte. If PeW ebell asgion or tyemsfor the
eanpment, BE shell heve oo further 1isbility hereamier mrent far lishilites
acerusd prior to the effoctive dete of puth aekimmoent or teansder.

16. KNET JO IMSPECT. 'Tha BS¥ shal) permit the Stats or its authewized ageat
to exber upon said live of ralirped for.the purrose of inspecting the aame at
any reascrthle time or Hmes during the continuance of this essamant withot

N e e a

erma

grior notice,
17, MVERTISOE. Mo adverhising shall he pleced vpon emdd line of mil-

el exeept o8 thall be enthorized by the State in writing {not o be
urrezsonably witbheld) and to sdvertise the E24's oun bueiness, Al such
advertieing mst have the prior witien consent of tha State {not o be
unreass=hly withheld) ad ghall be remowved by the PeK vpon bermivaticd of this
easamant,

16, SEDBMNWS. The B at its acle cost and exgente, ShEll conply with amd
thay all epxlicable lawn, oolinances, roles, reniariome st regnlyvemsnts of
vll Pederesl, State, Monicipal, Town, Clty or other govermeetal ssbhordtles opd
the various degartrents therecf now adsting o hereafter creatsl, vnless the
same ralaty to en cligattion underteken by the Etate undar other sectioos of

this egrosmwnt, .

M an
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19. BATANDODE USE. The PEW &Tees that sald line of railroed shmll not be !
uded for ptarage f flommble, explotive or hiwendous material, weste ar \
coCUpAtion excmyt ap may ba required for railroad operutiorne, This provisien gﬁ
s6lY 20t be constman to frohibil the movesnt ¢ my such mterial or wets i
in Fadl freight ears over the line. ]
20. DORMIFICATION, The FeW will be respansible for amd will indemify, save “,ws;
banress ax deferd the State ageinst ard from any ard &11 claime aod suite, ;
for ad any 1isbility, lons or esperses ($ncluding resscosble atteomey foma) Lf»-i“
arising frem or ipcidented to or in comnectich with densge to or 1oes of 3:‘-.‘5'-
f Rroperty of e State, PEW, of of agents, mervants, or exployees of either or @z?
| of amy persmn, md agninst end £rom any md ell cleins amd suits for, tod eny 1:5:::3
i

3

s

xd 211 1{ebiity, lose o empense arising fron or incifental to cr
eomection with, igjuwry to or death of pereons, inciwding agpents, sDervants, or

snplovess of tha State or of the FaW. ar any other persom which sadd demge, ;_.\w,
lpge or ipfuey oo daath shall ariee in env pemcer, diregtly or inmdivectly, ot :f‘
of or incidental to or in comecticn with, this essegent or the vee or i

cecqpation of Baid line of cadlrosd by PN, wiless the sare chall relate ko
chligations heremder which the State hell beve failed to perfoom or relsts to
peneenyer aperetions or other sctivitiss corductad by the Stabe or by a thixd \
i rarty. {f*
23, ZREURACE. WW will use its best efforts to corzy edequate Rudiroal
} Lebility inswrance duging the contimenoe of this essauant. R ocurrenily
cayriss at lesat Two Miilion Dollexs {63,000,006) single 1imit for bodily
Injury spifor property dsmage cenbined, erdorsed to protect the Stote fxom ell
tledrs of hodily injury {inelnding death) snd property dimege erising out of
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the serviess porfiemed or to be pexformad by the FeW ami ite enployees, agcmks
or aEgigness, with a E250,000 sElf-inpured retention. P& will ardesoor to
maintain that ctverage. e marties exproesly wdcorstend od agres that
current inenrance market comiitions pay prevent BN from maintainirg eoch
coveraga elther due to wmcceptable prenturs or unavailmbility of Coverage md
that PeW agrees to keesp Stats apgrciasd of 1k Ingvrerrs coversge, ami will
provide the State with written svidence of such insurrmos o0l gl1 reiewnls
within ten {10} Gays. Badf inswrance poligy chall prowide that the insirance
will oot bs cancelled, dhanged or nedificd in any wey without thisy {30) days
Frior written notice to the ftabte. The oviling of agy lonrere coversge
sball pot be deemed 3 Limitntion oo the 1ich ility af the N ag provided undsr
Feeagrmph 30 barcof or elsewhare hermin in this sgresment, bub shadl ho
eSditdone) security thezefor.

23. ETERATIONG, %he BGN ehell mot meke my alterations, edditioms ar
inprosements on or to sadd 1ins of Tiilroad without the tedor written conssnt
of the Sate which dhzll not bo vrearonsbly withheids end £1] slteretioos,
aiditiene ar improvensats which mey be pals by the 5% vpn exid 14ne of
Eagmgguﬂcﬁnﬁnﬁngnh the RN, ac
defined in Bectiom 14 herein) shell he the property of the State ol shall
e ypop el be surrendered with spid line of railreed ax art thereof gt
the temination of this exempent withoot distrbance, wolastation or injudy.
23. ERESHINSTRI] OF THE FgW T TTE INHLOVERS. The Pl in the pexfoowore of
ény end all work by the BeX under ths terme of this casment or otbexwies, upen

or sXjacent: to said Iine of railrosd, will furmish all lghar aml supervisory
foroes of every kind snd the P shall enpicy, pey £rom the Pelf's oom fondd and

have the right to dischanye all persces engeped in the performence of Foch work
&rd all such persons dhal) be god remein the Eole enploysep of the R aod
edriect €0 the BS's eminsive cuperyisien, direckisn sl cembrel .
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24, RLIENS MD GEPGES., The NN, within sixty (50) days after compiletion of
Ay camttzuction, slteretion, rwpalr or inprovmmset in or upon =add line of
reldrems, ghall furnish to the Btete a cartlfiel gtatement thet ell changes for
labor apd matsrinls Buornished lnve been peif, together with melsases of liens,
The creation or inposition of any lisn or chavge ypoo eedd line of reiiroed
threogh acty or cnlseiong of the KR, ite agents, comtrectom or subxontreckore
ehel] be desmed & defiult unier the provisions of thie Agreesemt,

In the event amy such lien or cherpe shall not be pald or bonded by the P&
within flfteen (15] dayw after the 1len or Chorgs accruds, The State ghall have
the right to pay eoch lden or cherge If if eo wishes eni the PRV chal]l recsy
the cost 1o the State with ioterewt &t twalve [13) peroent per somum fron the
date of pmyent by the Bate, pramptly upon pexdition of bill thanafer.
Xothing in this paragrsrh or lu Ary orher puvegeaprh of this Agreems=nt swill be
construsd s mthority to the PEW to creste anpy lien oo the Btate's property,
25, UZFICTTIES. The FeW, st itw stle cost aml egense, ghall mrrapge for end
dbtain pecasmmyy hent, smter, slect=icity; sowage, stoom draimge srxd othey
utility services reqpired for ite use. In the event it is inpossible or
ispraotible to secure srw of such sexvices cther then through £l itioe omed
by the Statn, the PEY eball lostall at ite experce nechopnyy Cofnacctions,
agzly lines and {where peamithed, meters to measure the PR'e conmumption of
such services =pd shall pay to ths State uvpon devend, eny coabs fncuxred by tha

Brate for aoy such instzilatiom pnd, Further, shel) pay for such services, wra
The Sote =hall mt Be

demand, at reascrable rater es detemmined v the Eeate.
1lighle for sry taporery Gudtetsion of any Fuch peyices,

—13-
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26. FMWAL. Upan the texwination of this eesement, for reasem othar then
default on the pert of the PaM, The FEK, at the PEK'e sole cost el egumse,
ray remove from suid line of railroad aoy reterials, rulldings and stauotures
including foundstioos, oot cvoed by the Otate, as prorided in Bacticn 22 heyeof
exd g1l waste, nihish sod debris, end all wch work of removel ghall be
compplets! oo or bafore thirty (30) days following the temminetion of this
ezzerent. Should the B decling o so vomove sudh progerty, then end in puch
event, the State shall have the foliowing rights, which pre hariy exgressly
given it, viz.: to reqove such puoperty st the expense of tha Bate, or to
el any steh property ard retain the proceods of such sale axl to deliver guch
Droperty to the purchaser or puvhasers thareof fuve and olear of emy right,
titla or iptarect tharein of the P o of ey pervoo or ooxporation Claiming
throogh or under the RW and without smy 1ishdlity whatsoevar to the PR ar to
any ¢ther pareon or eorpocrtiony or iF the Stats so elacks, In liew of such
sale or removal of such property, the State may retaln and voe the same for agy
IArposs whatsotrer fipe and clear of gy right, title or interest therein of
the PR, or of sgy pamson or corpesntion elaiodny through or vmdler the PEW and
without any 11sbility whatscerer bo the PaV ¢ to amy othar peryen or
corprxation.

2. DEFAOYC MWD RE-ENTRY, If defmuit shell be mede by the R 4o eny
sgrestents herein comtainad on the part of the PV to be kot cr pevforred, ani
i€ any sudh defaull phall oot be cured within ninety (90 dape after the Poy
huhamcimmticebythnsmtau;dnmoruitmnnud:nmulmr

time &% mEy be hecessavy fov PEW to dfligmtly oure puch detalt, euch tire

perial ¢hall be sgresd uypom in afdvance in writing betweso the State and P, or

if the dagnised promises shall not be used hy the PEW far the paposes herein

anthoriesl for a pericd of mre then ninaty (90) deys (unless caused by en act
~33-
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- of G o a etriice of mployess), or 4€ the demicsd prenises shod at eoy tim
be usad by PEW for purposes otber than toee peomittad, then, in any such case,
tha State ray, Iy written potice to the ReM, lumedietely daclere thin essemnt
terminated, ad Io such event, the Btate chall have the right to resowg the Baw
by summary prosesdings and theysafter the Btabe may re-eoter upon ant teice
poaseseion of the linep of mallyoed and pvery yort thereof, elther by foroe or
otherwige, withont baing Jishle to any proemution, actien or damages tharefore
ard hove sod arjoy eedd lines of rellsea? ag of ite fooopty eatete frewm, cloar
e dischamyed of this easmment ard of all rights of tha Fav herwurdery wd thm
P plso ghall pay to the Btete 1pxm dememd all feer and espemses, Dchling
ressoptle atbtoeney fees, iporred in cormeetion with apd in detrindng
possession of {he 1inas of rallroad ap aforesasd,
28. FIRE 2D DRMEGE, In cmae any buflding of the Btabe on enid 1ine of
! ratlred wiidh ie ved by F¥ absll be pertially éamecud by £ime or sty other
! casuslty, but not renisved untersmtsble thurdy, the sane shell be Tepmired by
tha ReN poooptly opon zecelving the Skate's approval of estimated coste
fumished Ly the PoW for restaratiom of the bullding o ite Fomer condibion)
end, the State will reisburse the PEW orly the extent of my insuraoce paxopads
maceived by the State but oot, however, to ooesd the aet to tha BN of the
repalrs &8 e, Ib case any such dmmage shall he en extensdve oo to
maunletely deatroy such bullding or rebder it untercmtsbis and the lioes of
reilroad without the use of such buflding fs substantially vseless to the PR,
then such building ehall be rebullt o put in repeir by the S=te, but the
Btats mey elect not Lo rebuild or repaly such hndiding and pey retadn all
tneirance procesds; aod upon being notified by the ate that the Btate elects
H not t0 rebudld or repeir, the WY ghall have the option to gurrenier this
caserent end themempon this Agressent ehall cesbe, btermimte anf ceme to o
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expente, el thersafter, much bullding hall became the froperty of Pa¥, If Pew
Bo elects v own much uliding, or otherwise it shel) becone the poperty of

tha Btate, i
2%a provisicns of the foregoing two (2) peregraphs or this Section ehell he l?
oparative ooly IF suod demege or destruction wes not cmised by cerslesneps,
negligence or iapropst conduct of the FEW or of the Pe'c spents, servants ox
| aplomess. If puch damsge or destruction e cruped by cevelessness, negligence L.mm”
i or teproper eomduct of the PN or of the FEW'R agepts, sarvants or emloyess, o
the PG ghall praptly repir or réuild meh building to its fawer copditian,
but the Prata will xeininoze the KAV to the ectent of mmeoceads recedved by

the Skate fzom fnewree, but not t0 excesd the cost to the Be of the repadrs

a5 macie.
For the paposes of this Saokion 38, the word "bollSing™ ghedl be xread in

pltrel vhers there is more then Ope kudlding on padd lines of railreed and for
~ the saposes of this parsgreph, the building® shall be corsizued a8 including
any and all stroctures, eqguipment apd drprovenents now or beresfter coopbmicted
or pisced upon sid lines of railrad by the State,
25. JERMULIRIOON, In the event that the PO shendone or permnently
tezmirgtes mil Freight servide on sadd line of railyoad, the FeW ghall
iromdistely termioate qperetiooe oo smid lines upon receipt of written notice
£rom the Stste. In the event of the teminatien of this easement, whither
vnder the provisices of thie fection 29 or ctterwise, the FEW shall it and
deliver posseseion of exid lines of zailread in the State om or before such
datm of temination, ” In the ewnt BN deqldes te sbaoden ik operetions over
the line, it shall give the Siats not lese Hen ninety (90) daya parior written
motice befors shendeming puth coeratime. FeA mxv suspend Ereight service for
e limited paricd of time ypen cbtaining e prior written sppeovdl of tha
Etate,
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30. FEIR AVPROUAL. My lesses, licences, easaments sad sgroments which
may heresfier affect sall linsd of railyoed or any rermswals, rodifirations,
congal idatioms, replecerents End extensions {unlese the muyme chall be
antcatic} of any exieting lszser, lloeses, essements sud mpreswonts affecting
aaid 1ioes of milreed shall be subject to the prisr rerier exd gppooval of
Egit, with restact to impacts oo rafl cpevarjons which aptrovel shall not be _—
umessarrbly withbeld,
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ection or preerprion, Act of God, wer or aivil comotion,
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the reW for any loss, inmjury ox damtge wihich ey heppen to the person or
rooperty of the PEW, of the FEW's Bponte, eyployees or of pexons claiming

under the MW, whils on or sheut the line of rellyond, canssd by theft, fime,

ot by the handling of electrical instalistioms, or by eccldent to or breaksge

f of any of the machinery, piping or phmbing, fixtures or other spoirtemEncey

? cormected wikh any building upon sedd line of reilred, or by wter, rain or

B0y vhich mey lesc into, isew or overflow frm any pert of eny such boildixg,

nlers stoe e coised by the nagligence of the Shate or ite apglovess o ! )
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31, FOTICES. Mbtices given under the tarms of this Agreemmt shell be deeme
Futfiriently served if such notice is peiled by certified mafl, ruhmm yeselpt
reqiestad, ¢ is delivered peréenslly. IE in the case of the B, suoh'notics
s miied or delivered tc the FEW at the Pa's sddress sat forth on the fimt
poga beneaf, If, in the ceme of the State, euch notios is yailed or dallvered

to the State at the State's cffics aty

Bhode Island Departrent of TDyensporiation
(Efica of Property Managesent
gtate Office Building, Room 323
Prowidence, Ehale Island 03903
or at such other plece gp the State o FoW my, fron Hoe to Hme, designate in
writing to the other.
3. SEPARABILYTY, The provisiome of this Agreonent ame paerdble and it io
the Intention of tha parties hereto that If this Agveenwsht teke affect i itg
atirety becpope of the £insl fudgment of anoy oot of ctopetent Jwuriedietion
iding frvalid amy pert o parte therecf, the raniining povisioms of this
Agrectent mhall be given full fexce end effect s copletely es L the pert or

exts beld invalid had not been incluvded berain,
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Case Number: PE-2000-5341

Flliad In Providence/Bristol County Superior Court
Submified; 682020 12:31 PM

Ernvalope: 2707695

Reviawer; Janna F.
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. U C C I BirmMESS LITIGATION
RECEIVEREMIP
‘\U S S O PROJELT DiVELOFMENT W, Mok Ruxro

rusro@rlavwrl.oon
55 PIKE STREET. PROVIDENCE, R 02503 -
AO1ASS. 1000 ww. FRLAWRLCOM

August 7, 2020

Vie e-madl: stephen.devine@dot ri gov E-meil: vera dilugliof@dot.ri.gov

Stephen A. Devine Vara H. Querceto, Esquire

Administratar - Office of Transit Chief Legal Coumss]

Rbode Istend Deparitnent of Transportation Rbode lslend Dapartment of Tranaportation
Two Ceapito] Hill, Roam 315 Two Cepito} Hill

Providence, RI 02903 Providence, RI (12903

Dear Stephen and Vers:

I am the Court-appointod Specis) Mester of the property known as East Pointe which is
further desaribed as Assessor’s Mrp 303, Block 13, Parcels 4 and 5 and Map 203, Block 1, Lot 4
in the Land Bvidence Records for the City of East Providence. As you know from oar recent

discussion, this site is the fonmer sfte of Ocean Stere Steel, Inc.

In the 1989, Ocean State Steel, Inc. secured & surfaoce radl croszing and I have atiached that
document for your filea.

In 1996, when Ocean State 3teel was winding down, the surface croesing was preserved in
order to preserve the economie development opportunity at the former Oceen State Steel site. 1
attach the 1996 document o that effect.

At thig point, I have secured 2 Court-eppointed buyer to redevelop the former Doean State
Stes site, which we refer to 8s East Pointe. The development would be a high~end mixed use
development which will sdvance the gorls established by the Rhode Island General Assamblym

enncting the East Providence Waterfrort Development District. Ag such, I am formally
tha the Rhode Island Depariment of Transportation epprove the reinstatement of the crossing in
acoord with the 1986 Railroad Operating Agreement, which [ have aleo attached for your

convenienee,

It is my understending that I must make ¢ filing with the Rhode Island Public Utilities
Commission in this regend. I am preparing thet now.,

However, I formally wanted to put you on nstice that I am seeking reinstatement under the
1986 Reilroad Operating Agreement and I would like to know as soon as possible ifthere i any



Gase Number; PE-2009-5341
Filed In Providenoe/Bristet Courty Superior Court
Submitied: &18/2020 92:31 PM

Envelope: 2707605
Reviewsr: Janna F.

Stephem A. Devine
Vere H. Querceto, Bequire
August 7, 2020

Page 2

objection fo the reinstatement, so that f ean report to Justice Brian Stem, who is presiding over the
case and ig my appoinking Justice,

. T realize fully that the ultimate approval would be subject to engineering review and safety
improvements, However, 1 would need to know if the Rhode Island Depariment of Transportation
has any objection to reinstating the crossing as it ie a contingency to my sale and the economic
development opportanity that is the subject to that pele.

Your assietance would be preatly appreciated,

Sincerely,
WMRAvas

Ut

Ce: The Honorable Brian Stern (via e<mail)
John A, Dorsey, Bsq. (vie e-mail)

F UCCI
550



Case Number; PB-2000-5341

Fled In Providence/Bristol County Superior Courl
Submited: 8182020 12:31 PM

Envelopa: 2707895

Reviewer; Janna F,
M éﬂ@mn BT e T T TN L TR T T, T i R S R N T T e T
From: Diluglio, Vera {DOT) <vera.diluglio@dot.ri.gov>
Sent: Thursday, August 13, 2020 1:18 PM
Te: Mark Russo
Ce: Stolzman, Rob; Devine, Stephen (DOT)
Subject East Providence Omega RR Crossing

Mark, RIDOT has no objection to reinstetement of the surface railroad crossing at the site pursuant to that 1886 Raliroad
Cperzting Agreement as referenced in yoyr correspondence of August 7, 2020. If you need enything further, do not
hesitate to contact me. Thank you! Vera

Vera H, Querceto, Esquire

Chief Legal Counsel

Rhode [siand Department of Transportation
2 Capitol Hilt

Providence, Rl 02003

Phone: (401} 563-4501

Fax: (401) 222-4226

e-mail: vers.diluglio@dot.r|.qov

This emall and any attachments contain confidentlal and or legally/privileged information from the Depariment
of Transportation. If is intended only for the use of the named addressee(s). If you are nol the intended
reclplent, you are hereby notified that any disclosure, copying, distribution or use of the contents of this
emailed information ie strictly prohibited and unauthorized.

If you receive this email in error, please immediately notify the sender by e-mail, telephone end permanently
delete all copies of this email and any of its attachments.
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RE Contract: PWRZ 210815239

RR Project # 21PWRZ01R

DOT PID#: [N/A]

CONSTRUCTION AND MAINTENANCE AGREEMENT

RR MILEPOST 4.84
CITY OF EAST PROVIDENCE, COUNTY OF PROVIDENCE, STATE OF RHODE ISLAND

THIS CONSTRUCTION AND MAINTENANCE AGREEMENT (this “Agreement”) made this
day of 2022 (“Effective Date”), by and between Noble Development LLC, (“Developer”),
Error! Unknown document property name. {“Railway™) and State of Rhode Island Department
of Transportation (“RI DOT"):

WITNESSETH:

WHEREAS the Developer is financing, designing, and constructing a residential development
immediately adjacent to the Railway's operating corridor (“Development’); and

WHEREAS in the interest of railroad safety, public safety and aiding motor vehicle traffic, Developer
proposes to finance a private railroad crossing (“Private Crossing”) at Railway's Milepost 4.84, DOT
# 861-537 N and Railroad Project # Northern Region: 21PWRZ01R, ("Project"); located in the City
of East Providence, State of Rhode Island; and

WHEREAS, Developer is willing to undertake responsibility for one hundred percent (100%) of the
costs of the Project as detailed in Exhibit B; and

WHEREAS, attached hereto and hereby made a part hereof as Exhibit A is a Project Print showing
the type, size and location of the Project; and

WHEREAS, Railway is willing to coordinate and cooperate with Developer and RI DOT to permit
construction of the Project upon the terms and conditions herein stated and not otherwise; and

WHEREAS, said Project shall be constructed in accordance with full plans and full designs which
shall be subject to the mutual approval of Railway and RI DOT.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, it is mutually
agreed as follows:

I. Performance of Work
Each party will perform various items of work as described below:

A. WORK TO BE PERFORMED AND MATERIALS FURNISHED BY DEVELOPER OR ITS
CONTRACTOR AT DEVELOPER EXPENSE.

1. Development Plans & Specifications and Construction
Except as otherwise herein provided, furnish all plans, engineering, supervision,
labor, material, supplies and equipment necessary for construction of the
Development.

{1031-0018% Neble Dev GW GM Agreement (7.20.22).1}



2.

RE Contract: PWRZ 210915239

RR Project # 21PWRZ01R

DOT PID#: [N/A]

Maintenance of Roadway Traffic
Bear responsibility for all roadway traffic detours, maintenance of roadway traffic, and
all other roadway modifications, permanent or temporary, necessary for the Project.

Schedule & Notification

Provide Project construction schedule and notify Railway (a) fifteen (15) days prior
to the date Railway is io provide flagging services and (b) twenty (20) days prior to
date construction on the Project is to begin. Thereafter, Developer will implement
the entire Project in accordance with the mutuaily agreed upon schedule, subject
in all events to Force Majeure (as hereinafter defined).

B. WORK TO BE PERFORMED AND MATERIALS FURNISHED BY RAILWAY OR ITS
CONTRACTOR AT DEVELOPER EXPENSE.

1.

Gates and Lights. As soon as commercially feasible, based upon availability of
materials and labor, following Deveioper’s acquisition of the property surrounding
the Private Crossing (estimated to be on or around August 1, 2022), the installation
of lights and gates customarily associated with the permanent Private Grade
Crossing

Temporary Crossing

Take all necessary, reasonable steps for the reconstruction, if necessary of the
Temporary Crossing (as hereinafter defined), including all track reconstruction,
crossing surface, and active warning devices. Upon installation and connection of
water and sewer lines to the foundation(s) of the first buildings in the Development
for which access over the Permanent Crossing shall be provided over the Private
Crossing , take all necessary, reasonable steps for the removal of the Temporary
Crossing.

Private Crossing

Following the removal of the Temporary Crossing in #2 above, take all necessary,
reasonable steps for the reconstruction of the Private Crossing, including all track
reconstruction, crossing surface, and active warning devices.

Construction Engineering and Inspection.

Engineering services, including Development construction submittal reviews, project
coordination, construction inspections, and preparation of invoices.

Flagging
Unless and unti! the light and gates associates with the Private Grade Crossing

have been installed, Developer must engage an approved flagger by Railway to
protect Railway's tracks at all times when the Temporary Crossing will be used for
any reason. Notwithstanding the foregoing, the existence and operation of the
lights and gates does not preclude nor supersede the procedures and protocols
for the utilization of flagmen are more particularly set forth in Railway's Public
Project Manual, April 2019 (the "Flagmen Requirements”), to which Developer
agrees to adhere until such time as the Private Crossing has been instalied. Any

{0031-00169 Noble Dev GW CM Agreement (7.20.22].1)



RE Contracl: PWRZ 210915239
RR Projecl# 21PWRZOMR

DOT PID#: [N/A]

flagging cost or protective services performed by Railway or its contractor shall be at
Developer's expense.

C. WORK TO BE PERFORMED AND MATERIALS FURNISHED BY RI DOT AT
DEVELOPER EXPENSE.

D. COSTS AND PAYMENTS.

Railway'’s financial contribution to the total Project cost shall be zero percent (0.0%) of the
total Project cost, or zero dollars ($0.00) based upon the confirned construction contract
amount as set forth on Exhibit B. The total Project cost may be modified by amendment
with the mutual consent of Developer, Railway and RI DOT. In the interest of clarity and
to avoid ambiguity, the flagging and protective services provided by Railway pursuant to
Section [. (B) above are included in the total Project cost.

Railway will invoice Developer on a monthly basis for one hundred percent {100%) of the
costs incurred by Railway related to the Project in the preceding month. Upon completion
of the Project, including the final inspection and correction of all punch-list items, Railway
will provide a final invoice to Developer for one hundred percent (100%) of the unpaid costs
incurred by Railway related to the Project. Developer shall pay each progress invoice and
the final invoice within ninety (90) days after receipt of such invoice.

Il. Construction Plans and Specifications

Developer or its contractors shall perform its work in accordance with detailed plans and
specifications which shall be prepared by Developer or its contractors and submitted to Railway and
RI DOT for approval of those sections that are applicable to Railway’s operating corridor, facility or
operations. No work pursuant to said plans and specifications shall be performed on the operating
corridor of Railway prior to receipt of notices to proceed given by Railway to Developer. Nothing
provided in this Agreement with respect to said plans and specifications shall be construed or
deemed to be a ratification, endorsement or adoption by Railway of either or both said pians as its
own.

lll. Traffic Protection, Safety and Flagging

All work herein provided for, to be done by Developer or its contractors on Railway's operating
corridor, shall be performed at such time and in such manner as not to interfere with the movement
of trains or traffic upon the tracks of Railway. Developer or its contractors shall enter into a “Right
of Entry Agreement” with Railway prior to the first entry onto Railway’s operating corridor, such
Right of Entry Agreement to be provided by Railway upon request. Developer or Developer's
contractor shall reimburse Railway for one hundred percent (100%) of the actual costs related to
flagging per Section |. (B) of this Agreement. Railway will submit bills for flagging and other protective
services and devices during the progress of the work contemplated by this Agreement.

Wherever the safeguarding of trains or traffic of Railway is mentioned in this Agreement, it is intended
to cover and include all users of Railway's tracks having permission for such use.

IV. Conditions, Restrictions, and Limitations

{G031-00169 Nobte Dev GW CM Agreement (7.20.22).1)



RE Conlract: PWRZ 210915239

BR Profedt #: 21PWRZOMR

DOT PIC#: [N/A]

All the aforementioned rights are granted subject to the terms, provisions, conditions, restrictions,
limitations, covenants, reservations and exceptions contained in this Agreement, including, without
limitation, those set forth in the Right of Entry Agreement, Attachment 2 (Roadway Worker Protection
Training Policy) and Attachment 3 (Contractor Safety Rules), each as attached hereto and by this
reference incorporated herein; Developer and its contractors, in the exercise of the rights and in the
conduct of the Project, shall and will do, keep, observe and perform each and all of the terms,
provisions, conditions, restrictions, limitations, covenants, reservations and exceptions thereof.

Developer shall ensure that its contractor(s) obtain and provide to Railway evidence that such
contractor(s) have procured the insurance coverages described in Exhibit C, hereto attached,
covering their work on Railway’s property in connection with the Project.

Developer agrees that at no time shall it file or permit the filing of a lien or liens upon the property of
Railway or RI DOT related to the Project. If, at any time during the progress of the Project, at the
time of acceptance of this Agreement or thereafter, any indebtedness due a subcontractor of
Developer has become or may become a lien or liens upon said work, equipment or materials,
Developer shall no later than thirty (30) days after receipt of written notice thereof from the Railway,
pay such claim or indebtedness or cause such lien to be dissolved and discharged by giving a bond,
or otherwise. In the case of its failure to do so with said thirty (30} day period, Railway may suspend
the use of its property until such claim or indebtedness is paid or may apply such money toward the
discharge thereof or assert and enforce a claim against Developer for such claim or indebtedness, ,
take possession and control of the Project and complete the same or cause the same to be
completed in accordance with the terms and conditions hereof.

V. Temporary Crossing

Developer and Railway agree and acknowledge that a temporary construction crossing (“Temporary
Crossing”) already exists at the Project site as of the date hereof.

Once water and sewer lines have been installed and connected to the foundation of the first buildings
in the Development for which access will be provided over the Crossing, Railway, upon Developer's
written request, will remove the Temporary Crossing, leaving the aforementioned lights and gates in
place, and construct the remainder of Private Grade Crossing as designed. Such removal shall be
at the expense of Developer. Railway will be provided with a written notice that work is complete.
The anticipated completion date is , 2023, The Temporary Crossing shall be
gated and locked on both sides of the tracks at all times when not actively in use. Railway flagger
will have the only key shall be exclusively responsible for the unlocking of the gates and locks.
Unless and until the light and gates associates with the Private Grade Crossing have been installed,
Developer must engage an approved flagger by Railway to protect Railway's tracks at all times when
the Temporary Crossing will be used for any reason. Notwithstanding the foregoing, the existence
and operation of the lights and gates does not preclude nor supersede the Flagmen Requirements.
Railway agrees and acknowledges that Developer may amend or extend the dates set forth in this
Section V upon no less than thirty (30) days prior written notice to Railway and DOT.

Vl. Funding and Signatory Warranty
Developer acknowledges that, prior to commencement of the Development, it shall have available

all funds necessary to complete the Project, including the reimbursement of Railway for the
estimated costs, as set forth in the initial estimate (Exhibit B).

{0021-0C169 Noble Dev GW CM Agrasment (7.20.22).1}




RE Contracl: PWRZ 210815239

RR Project # 21PWRZMMR

DOT PIDd: [N/A

Each party to this Agreement certifies that its signatory has the authority to enter into this
Agreement on its behalf.

VIl. Term, Ownership, and Maintenance Responsibilities

The term of this Agreement commences on the Effective Date and shall continue until completion
of the construction of the Project, as determined by Railway unless otherwise terminated as
provided in this Agreement. Developer's and Railway's obligations under Sections X. and XI. (B)
shall survive the term of this Agreement.

Upon completion of the Project, Developer, at Developer's expense, will be responsible for the future
maintenance of the Project pursuant to that certain License Agreement for Private Grade Crossing
dated . 2022 by and between Developer, Railway and Rl DOT (the “Private Crossing
Agreement”).

VIll. Assignment

No party has the right to assign this Agreement without the consent of the others. Notwithstanding
the foregoing, this Agreement shail inure to the benefit of and be binding on the parties hereto, their
successors and permitted assigns.

IX. Reserved
X. Indemnity

As a material inducement for entering into this Agreement, and without which Railway and RI DOT
would not enter into the same, Developer covenants and agrees that:

A. TO THE FULLEST EXTENT PERMITTED BY LAW, DEVELOPER SHALL DEFEND,
INDEMNIFY AND HOLD HARMLESS RAILWAY, ITS PARENTS, AFFILIATES,
SUBSIDIARIES, AND THE OFFICERS, DIRECTORS, SHAREHOLDERS, AGENTS AND
EMPLOYEES OF EACH (“RAILWAY INDEMNITEES”) AND RI| DOT FROM AND
AGAINST ANY AND ALL CLAIMS, DEMANDS, LOSSES, DAMAGES, CAUSES OF
ACTION, SUITS, AND LIABILITIES OF EVERY KIND (INCLUDING REASONABLE
ATTORNEYS’ FEES, COURT COSTS, AND OTHER EXPENSES RELATED THERETO)
FOR INJURY TO OR DEATH OF A PERSON OR FOR LOSS OF OR DAMAGE TO ANY
PROPERTY WHATSOEVER (INCLUDING BUT NOT LIMITED TO PROPERTY OWNED
BY OR IN THE CARE, CUSTODY, OR CONTROL OF RAILWAY INDEMNITEES, RI
DOT, DEVELOPER OR ITS DESIGNEES), ARISING OUT OF OR IN CONNECTION
WITH ANY WORK DONE, ACTION TAKEN OR PERMITTED BY THE DEVELOPER, ITS
CONTRACTORS, AGENTS OR EMPLOYEES UNDER THIS AGREEMENT AND/OR IN
ANY WAY ARISING UNDER OR RELATED TO THE PROJECT OR THIS AGREEMENT.

ITIS THE EXPRESS INTENTION OF THE PARTIES THAT THE INDEMNITY PROVIDED
IN THIS SECTION, INDEMNIFIES RAILWAY INDEMNITEES AND RI DOT FOR THEIR
OWN NEGLIGENCE, WHETHER THAT NEGLIGENCE IS ACTIVE OR PASSIVE, OR IS
THE SOLE OR A CONCURRING CAUSE OF ANY LOSS, INJURY, DEATH COR
DAMAGE; PROVIDED THAT SAID INDEMNITY SHALL NOT PROTECT RAILWAY

{0031-00469 Mobie Dev CW CM Agreement {7.20.22}.1}



RE Contract: PWRZ 210815239

DOT PID#; [N/A

INDEMNITEES OR Rl DOT FROM LIABILITY FOR LOSS, INJURY, DEATH OR
DAMAGE ARISING SOLELY OUT OF THE GROSS NEGLIGENCE OR WILLFUL
MISCONDUCT OF RAILWAY INDEMNITEES. IT IS STIPULATED BY THE PARTIES
THAT RAILWAY INDEMNITEES OWE NO DUTY TO DEVELOPER, ITS CLIENT, OR
THEIR DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS OR
INVITEES TO PROVIDE A REASONABLY SAFEWORK PLACE AND THAT ALL
PARTIES ENTERING ONTO RAILWAY PROPERTY DO SO AT THEIR SOLE RISK.

B. Developer shall be responsible for all damages and expenses on account of injuries,
(including death) to, and property damage of, any of its employees, agents, subcontractors
or representatives while on the properly of Railway and shall indemnify, defend and hold
Railway Indemnitees and Rl DOT harmless from all claims of damage or suits which may
arise, except and only fo the extent that such claims, losses, damages or expenses are
caused by the gross negligence or willful misconduct of Railway Indemnitees.

C. IN NO EVENT SHALL RAILWAY INDEMNITEES OR Rl DOT BE LIABLE FOR ANY
PUNITIVE, INCIDENTAL, INDIRECT OR CONSEQUENTIAL DAMAGES.

Xl. Cancellation of Project; Termination of Agreement: Remedies

A. If Developer determines it is necessary to cancel the Project for any reason, Developer
may terminate this Agreement by delivery of written notice to Railway and RI DOT. Upon
receipt of such notice, Railway and R DOT shall cease work.

B. Developer shall reimburse Railway and RI DOT for (i) all reasonable costs and expenses
incurred in returning Railway’s and Rl DOT's properly to its original condition to the
reasonable satisfaction of Railway or Rl DOT, and (ii) any expenses incurred by Railway
or RI DOT in connection with the Project up until the time of termination.

C. Any delays in or failure of performance by any party under this Agreement will not
constitute default or give rise to any claims for damages or penalties if the delay or failure
is directly caused by a Force Majeure Event. A “Force Majeure Event” means any of the
following and any other event, which are events, circumstances, or conditions beyond the
reasonable confrol of the parties, including, without limitation, acts of God, riots, wars
{whether declared or not), equipment malfunction, derailments, civil disturbances, civil
disobedience, insurrections, acts of terrorism, sabotage, rockslides, landslides,
snowslides, avalanches, earthquakes, explosions, floods, fire, underground damage,
lightning, sustained abnormal weather conditions or other natural catastrophes and/or
strikes, work slowdown, lockouts or other industrial disturbances, pandemics, epidemics,
health emergencies, viruses (e.g. SARS Cov-2), disease (e.g. COVID-19), plague,
changes in law or regulations, quarantine, travel restrictions, differing or unforeseeable
site conditions, acts of governmental agencies or authorities (whether or not such acts are
made in response to other Force Majeure Events), whether or not of a similar kind or
nature to any of the foregoing. The parlies agree that a Force Majeure Event does not
include economic hardship, changes in market conditions, or insufficiency of funds. Under
no circumstances shall an obligation to pay monies owed under this Agreement be
delayed, deferred, postponed or excused by a Force Majeure Event.

Xll. General Provisions

{0031-00169 Noble Dev GW CM Agreemant (7.20.22).1}



RE Contract: PWRZ 210915239
RR Pmject #: 21PWRZOR
DOT PID#: [N/A,

SOLE BENEFIT. This Agreement is intended for the sole benefit of the parties hereto. Nothing in
this Agreement is intended or may be construed fo give any person, firm, corporation, or other entity,
other than Railway Indemnitees, the parties’ successors and permitted assigns, any right or benefit
pursuant to any provision or term of this Agreement, and all provisions and terms of this Agreement
are and will be for the sole and exclusive benefit of the parties to this Agreement.

WAIVER. Any waiver at any time by one party of a breach hereof by the other party will extend only
to the pariicular breach so waived and will not impair or affect the existence of any provision,
condition, obligation, or requirement of this Agreement or the right of either party hereto thereafter to
avail itself of any rights under this Agreement with respect to a subsequent breach. No provision of
this Agreement shall be waived by any act or knowledge of the parties hereto, but only by a written
instrument signed by the party waiving a right hereunder.

SEVERABILITY. If any part of this Agreement is determined to be invalid, illegal or unenforceable,
such determination shall not affect the validity, legality or enforceability of any other part of this
Agresment and the remaining parts of this Agreement shall be enforced as if such invalid, illegal or
unenforceable part were not contained herein.

MERGER. This Agreement and the exhibits attached hereto in conjunction with the Private Crossing
Agreement, contain the entire agreement of the parties with respect fo the subject matter of this
Agreement, and supersede all prior negotiations, agreements and understandings with respect
thereto, written or oral.

AMENDMENT. No provision of this Agreement shall be modified without the written concurrence of
the parties hereto.

HEADINGS. The headings of the sections of this Agreement are inserted for convenience only and
are not intended to govern, limit or aid in the construction of any term or provision of this Agreement.

NEGOTIATED TERMS. The terms of this Agreement have been arrived at after mutual negotiation
and, therefore, it is the intention of the parties that its terms be not construed against any of the
parties by reason of the fact that it was prepared by one of the parties.

GOVERNING LAW. This Agreement will be construed in accordance with the laws of the state
where the Project is located.

COUNTERPARTS. This Agreement may be executed in any number of counterparts, each of which
may be deemed an original for any purpose.

SURVIVAL. Developer’s indemnity obligations shall survive the expiration or termination of this
Agreement along with any other right or obligation that is, by its express terms or nature and
context, intended to survive.

The following is a list of the attachments:
Exhibit A — Project and Development Plan Set

Exhibit B — Rail Services Cost Estimate
Exhibit C — Insurance Requirements
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DOT PID#: [N/A]

Attachment 1 — G&W Code of Ethics and Conduct
Attachment 2 — Roadway Worker Protection Training Policy
Attachment 3 ~ Contractor Safety Rules
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DOT PID#: [NA]

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the
day and year hereinafter written.

WITNESS: Developer: Noble Development, LLC

Authorized Representative Signature

Authorized Representative (print) / Title

WITNESS: Railway: Providence and Worcester
Railroad Company

Authorized Representative Signature

Authorized Representative (print) / Title

WITNESS: RI DOT: State of Rhode Island
Department of Transportation

Authorized Representative Signature

Authorized Representative (print) / Title

{0031 00168 Moble Dev GW CM Agreament (7.20.22).1}
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Exhibit A
Project Print
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Exhibit B

Rail Services Cost Estimate
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Exhibit C
Insurance Requirements

The coverages and limits required hereunder shall include the liability assumed by the named insured
under the indemnification previsions contained in the Agreement between the Developer and Railway
covering work to be performed upon or adjacent to Railway’s property at Mile Post 4.84:

The following coverages are material requirements of this Agreement. Such coverages shall not limit
Develeper’s obligation to indemnify, defend and hold Railway Indemnitees harmless:

{(a) Developer shall, at its own cost and expense, prior to entry onto the property of Railway (the
“Property”) or the commencement of any work pursuant fo this Agreement, procure and thereafter
maintain throughout the term of this Agreement the following types and minimum amounts of
insurance:;

{}] Public Liability or Commercial General Liability Insurance (*CGL") including
Contractual Liabilty Coverage and CG 24 17 "Contractual Liability-Railroads”
endorsement, covering all liabilities assumed by Developer under this Agreement,
without exception or restriction of any kind, with a combined single limit of no less
than two million dollars ($2,000,000} for bodily injury and/or property damage
liability per occurrence, and an aggregate limit of no less than six million dollars
($6,000,000) per annual policy period. Such insurance policy shall be endorsed to
provide a Waiver of Subrogation in favor of Railway Indemnitees and shall name
Railway Indemnitees as Additional Insureds. An Umbrella or Excess policy may
be utilized to satisfy the required limits of liability under this section but must “follow
form” and afford no less coverage than the primary policy.

(i) Developer shall maintain Commercial Automobile Insurance for all owned, non-
owned and hired vehicles with a combined single limit of not less than cne million
dollars ($1,000,000) for bodily injury and/or property damage liability per
occurrence. Such insurance policy shall be endorsed to provide a waiver of
subrogation in favor of Railway Indemnitees and shall name Railway Indemnitees
as Additional Insureds.

(i} Developer shall maintain Statutory Workers' Compensation and Employers’
Liability Insurance for its employees (if any) with minimum limits of no less than
one million dellars ($1,000,000) for bodily injury by accident, each accident; one
million dollars ($1,000,000) for bodily injury by disease, policy limit; one million
dollars {$1,000,000} for bodily injury by disease, each employee. Such insurance
policy shall be endorsed to provide a waiver of subrogation in favor of Railway
Indemnitees.

{iv) Prior to construction within fifty (50) feet of the Railway's tracks, Developer shall
purchase Railroad Protective Liability Insurance naming Railway Indemnitees as
the named insureds with limits of two million dollars ($2,000,000) each occurrence
and six millicn doilars ($6,000,000) aggregate limit. The policy shall be issued on
a standard ISO form CG 00 35 12 03. This policy may be available from Railway.

(b} The following general insurance requirements shall apply:

{0 The specified insurance policies must be affected under standard form policies
underwritten by insurers licensed in the state where the Project is located and
carry a minimum Best's rating of “A-" and size “Class VII” or better. Railway
reserves the right to reject as inadequate any insurance coverage provided by an
insurer that is rated less than the ratings specified in this section.

{ii} All coverages shall be primary and non-contributory to any insurance coverages
maintained by Railway Indemnitees.
iii) All insurance policies shall be endorsed to provide Railway with thirty (30) days
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prior written notice of cancellation, non-renewal or material changes.

(iv) Developer shall provide Railway with certificates of insurance evidencing the
insurance coverages, terms and conditions required prior to commencement of
any activities on or about the Property. Said certificates should reference this
Agreement by date and description and shall be furnished to Railway at the
following address, or to such other address as Railway may hereafter specify:

Providence and Worcester Railroad Company
Attn: Real Estate Department

13901 Sution Park Drive South

Suite 270

Jacksonvifle, FL. 32224

Electronic Copy To:
legalnotices @gwrr.com

(v) If any policies providing the required coverages are written on a Claims-Made
basis, the following shall apply:

The retroactive date shall be prior to the commencement of work.

Developer shall maintain such policies on a continuous basis.

c. if there is @ change in insurer or palicies are cancelled or not renewed,
Developer shall purchase an extended reporting period of not less than
three (3) years afler the Agreement expiration or termination date.

d. Developer shall arrange for adequate time for reporting of any loss under

this Agreement,

oo

{c) Railway may require Developer to purchase additional insurance if Railway reasonably
determines that the amount of insurance then being maintained by Developer is insufficient in light of
all relevant factors. If Developer is required to purchase additional insurance, Railway will notify
Developer. Failure of Developer to comply within thirty (30) days shall be considered a material default
subject to termination of the Agreement.

d Furnishing of insurance by Developer shall not limit Developers liability under this
Agreement but shall be additional security therefor.

e. The above indicated insurance coverages shall be enforceable by any legitimate claimant
after the termination or cancellation of this Agreement, or any amendment hereto, whether by
expiration of time, by operation of law or otherwise, so long as the basis of the claim against the
insurance company occurred during the period of time when the Agreement was in effect and the
insurance was in force.

f, Failure to provide the required insurance coverages or endorsements (including
contractual liability endorsement) or adequate reporting time shall be at Developer’s sole risk

g. If contractors are utilized by Developer, Developer agrees to require all such contractors
to comply with the insurance requirements of this Exhibit C.

Developer shall keep said insurance in full force and effect until all work to be performed upon or
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adjacent to the Property under this Agreement is completed to the satisfaction of and accepted by
Railway and thereafter until Developer has fulfilled the provisions of this Agreement with respect to
the removal of tools, equipment and materials from the Property.
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Attachment 1

GWI CODE OF ETHICS AND CONDUCT
GWI Code of Ethics and Conduct: This document is located online at
Error! Hyperlink reference not valid.
| certify that | have reviewed and understand the GWI| Code of Ethics and Cenduct and agree to abide by
this Code for the duration of this Agreement

Noble Development LLC

Signature

Printed Name, Title

Date

Attachment 2
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ROADWAY WORKER PROTECTION TRAINING POLICY

Railway and Developer have a mutual interest in providing a safe workplace for the employees of both
parties and in maintaining the integrity and security of Railway’s facilities and property (the “Property”). To
help ensure this goal, Railway has instituted a training pragram for all employees of Developer or its
contractor(s) seeking admission to the Property (the "Program”). These employees must successfully
complete the Program. Developer shall cause its employees, and shall cause its contractor to require its
employees, to successfully complete the Program on an annual basis, at their sole cost and expense, prior
to admission onto the Property. The Program will be available on-line and administered by a third party on
behalf of Raillway. The cost per employee certification attempt is $75.00 USD, payable via credit or
purchasing card.

To access the Program, please follow these instructions:

Start at website www.rrtrainers.com

Click on the "Enter On-Line University” button

Select the G&W course by clicking on the course name

On the right-hand side of the page select “New User Registration”

Fill out all of the fields on the registration page and submit

A username and password will be provided via email

After receiving the username and password go back to the On-Line University page and select the
G&W course again

= Complete the registration process and training

All emplayees of Developer and its contractor(s) will be required to submit a copy of their training
certification to the Railway personnel managing the applicable project.
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Attachment 3

Contractor Safety Rules

{0031-00163 NWoble Dev GW CM Agrecment (v.20.22) 1)



Exhibit D



Form Approved 9/2020
Private Grade Crossing License No. PWRZ200911772

LICENSE AGREEMENT FOR PRIVATE GRADE CROSSING

This Agreement (the “Agreement”) is made this day of 2022 (the “Effective
Date”) by and between Providence & Worcester Railroad Company (“LICENSOR™), whose address is
C/O Genesee & Wyoming Railroad Services, Inc., 13901 Sutton Park Drive South, Suitc 270,
Jacksonville, Florida 32224, Statc of Rhode Island Department of Transportation (“RI DOT”), whose
address is 2 Capitol Hill, Providence, Rhode Island 02903, and NOBLE DEVELOPMENT LLC
("LICENSEL”), whose address is 10 Greene Street, Providence, Rhode Island 02903,

WHEREAS LICENSOR conveyed to RI DOT by Deed dated October 3, 1986 (Book 643 / Page 74) (the
“Deed”) LICENSOR'’S right, title, and interest in and to certain real property, and interests in real
property, together with all improvements and tangible property thereon located in City of East
Providence, Rhodc Island and City of Pawtucket, Rhode Tsland; and

WHEREAS LICENSOR, pursuant to the Deed and a Railroad Operating Easement dated October 3, 1986
(Book 643 / Page 81) reserved unto itself and its successors and assigns, an easement to conduct railroad
operations over said line of railroad which shall be exclusive with respect to rail freight service; and

WHEREAS, LICENSOR, RI DOT and LICENSEE have entered into that certain Construction and
Maintenance Agreement dated **#¥*% 2022, (the “C&M Agreement”) which details the parties’
respective responsibilities related to the initial construction and financing of a temporary construction
crossing (the “Temporary Crossing”) and a subsequent private grade crossing (the “Private Grade
Crossing™) across LICENSOR’S rail line as specifically deseribed herein and shown on Exhibit A
attached hereto and incorporated herein (the Temporary Crossing and the Private Grade Crossing are
collectively referred to as the “Crossing™); and

WHEREAS, for valuable consideration as outlined herein, the receipt of which is hereby acknowledged,
LICENSOR and RI DOT desire to grant to LICENSEE a license to use and maintain the Crossing; and

WHEREAS, the parties have reached accord concerning the terms and conditions for LICENSEE’S non-
exclusive use of the Crossing and desire to reduce them to writing.

NOW, therefore, for and in consideration of the premises and mutual covenants and agreements contained
herein, the parties agree as follows:

1. CROSSING

LICENSOR hereby grants to LICENSEE, insofar as it has the legal right and its present title hereby
permits, the non-exclusive right to use the Crossing, over the rail line of the LICENSOR at Mile Post
4.84, EAST PROVIDENCE RTrack Subdivision, City of EAST PROVIDENCE, County of
PROVIDENCE, State of Rhode Island. The Crossing shall be located in exact accordance with Exhibit A
and no departure sball at any time be made therefrom except upon receipt of prior written approval of
LICENSOR.

The non-exclusive license includes the necessary appurtenances and other related fixtures, equipment,

marker posts, drainage facilities or electric power for signals & cross arm, if any (“LICENSEE’S
Facilities”), as shown on Exhibit A. LICENSEE’S Facilities are subordinated 1o all matters of record.
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LICENSOR reserves the right to use the area four (4) feet below ground level of LICENSEE’S Facilities
and to enter LICENSEE’S Facilities for construction and maintenance of LICENSOR’S rail line.

LICENSEE agrees that the continued use of the Crossing as provided herein shall be subject to
LICENSEE’S compliance with the terms and conditions of this Agreement and the C&M Agreemen.
Upon default by LICENSEE (beyond the thirty (30) day notice and cure period more particularly set forth
m Section 3 below), LICENSOR may, in its sole discretion, terminate this Agreement and order the
removal of the Crossing,

2. PRIVATE USE

The use of the Crossing shall be private, and no other use shall be made by anyone under, across, upon
and/or over the Crossing herein described without obtaining the prior written permission of LICENSOR,
except by LICENSEE, its officers, employees and agents, residents and invitees of LICENSEE’s
proposed development, and other persons having business or visiting with LICENSEE. LICENSOR shall
at all times have uninterrupted access to operate its rail line over the Crossing. No lease, assignment of
any type, transfer, or conveyance of real property is intended by this Agreement.

3. PAYMENT, FEE, MAINTENANCE FEES AND TAXES

The use of the Crossing is granted contingent upon payment to LICENSOR of $ 2100.00 per vear as the
miniinum annual fee (“Annual Fee™). LICENSEE shall have no right of refund for any cause whatsoever
in regard to Annual Fee payments paid to LICENSOR, which amount shall be payable on an annual basis,
and due in advance no later than each anniversary of the Effective Date.

LICENSEE shall pay LICENSOR a base annual fee of § 5,000.00 per vear as a minimum signal
maintenance fee (“Signal Maintenance Fee™). LICENSEE shall have no right of refund for any cause
whatsoever with respect to Signal Maintenance Fee payments paid to LICENSOR, which said sum shall
be payable annually in advance commencing on the Effective Date and each anniversary of the Effective
Date tbereafter.

All future maintenance, repair and/or reconstruction of the Crossing surface shall be performed by
LICENSOR, at the sole cost of the LICENSEE, on an as-needed basis as determined by LICENSOR.

LICENSOR reserves the right to adjust the Annual Fee and the Signal Maintenance Fee on each
anniversary date of this Agreement, or at such other tunes as conditions warrant, but in no event more
than once per calendar year and in no event shall either such increase exceed five percent (5%) of the fee
assessed for the immediately preceding year. Billing or acceptance by LICENSOR of any Annual Fee or
Signal Maintenance Fee shall not imply a definite term or otherwise restrict either party from canceling
this Agreement as herein provided.

At no time shall the Annual Fee or the Signal Maintcnance Fee be less than those fees payable as of the
Effective Date of this Agreement,

LICENSEE, shall assume and pay any and all taxes and assessments which may be levied upon the
LICENSEE’S Facilities, and LICENSEE shall indemnify, defend, and hold LICENSOR, ITS PARENTS,
AFFILIATES AND SUBSIDIARIES, AND THE RESPECTIVE SHAREHOLDERS, DIRECTORS,
OFFICERS AND EMPLOYEES OF EACH (HEREINAFTER COLLECTIVELY “LICENSOR
INDEMNITEES”) and RI DO'T harmless therefroin.
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This Agreement shall continue in force indefinitely from and after the Effective Date, subject, however, to
the right of LICENSOR to terminate this Agreement at any time, upon the giving LICENSEE no less than
thirty (30) days prior written notice of the occurrence of either of the following: (i) a default by
LICENSEE under this Agreement, which default has not been cured upon the expiration of said thirty
(30) day notice period (or, if such default cannot be cured within said thirty (30) day period, LICENSEE
has commenced the requisite curative effort within such thirty (30) day period and continues to pursue
same in good faith through completion), or (if) LICENSOR determines in good faith and its rcasonable
judgment, that the operational safety of the railroad necessitates such termination. Notwithstanding the
foregoing, LICENSOR may temporarily suspend use of the Crossing in the event of an emergency posing
an immediate threat to public safety or the operational safety of the railroad. Such temporary suspension
shall be effective immediately upon notice to LICENSEE and shall continue until the emergency has
abated. Additionally, this Agreement shall automatically terminate upon the removal of LICENSEE'S
Facilities.

Within thirty (30) days from the date of the termination notice, LICENSEE agrees at its own risk and
expense to remove LICENSEE’S Facilities, or such portion thereof as LICENSOR shall require removed,
and to restore the Crossing to a neat and safe condition as LICENSOR shall require and, in a condition
satisfactory to LICENSOR. If LICENSEE shall fail to do so within said time, LICENSOR shall have the
right, but not the duty, to remove and restore the same, at the risk and expense of LICENSEE. Said
restoration shall include, but not be limited to, any and ali harm, damage or injury done to LICENSOR®S
property and/or to any other public or private property by acts or occurrences subject to Federal, State or
local environmental enforcement or regulatory jurisdiction, and shall include necessary and appropriate
testing and cleanup.

Upon termination of this Agreement and use of the Crossing for any reason, all structures and alterations
shall be removed from LICENSOR’S rail line and said property shall be returned to a physically and
environmentally whole condition to the satistaction of LICENSOR’S designated officer or representative,
all at the sole cost and expense of LICENSEE. LICENSOR may, at LICENSOR’S sole discretion, during
the removal of LICENSEE’S Facilities, require LICENSEE to conduct an environmental appraisal and
report of the property formerly occupied by LICENSEE'S Facilities. All reports shall be prepared by a
LICENSOR approved environmental consultant, to determine if any property has been environmentally
impacted by Licensee’s use of the Crossing. All environmental reports, which are prepared subject to this
clause, shall be immediately available to LICENSOR and RI DOT by LICENSEE, if so requested. This
clause shall survive termination of this Agreement.

This Agreement and the rights granted herein may not be transferred, assigned or sublet to another party
not a signatory hereto without the prior written approval of LICENSOR and RI DOT. Upon approval by
LICENSOR, LICENSEE shall satisfy any applicable transfer of rights or assignment fees in effect at that
time.

4. CONSTRUCTION

All materials and construction work required to construct, install or establish the Crossing and
LICENSEE’s Facilities shall be furnished and performed by LICENSOR or its contractor at the sole risk,
cost and expense of LICENSEE pursuant to the C&M Agreement.

LICENSOR and LICENSEE agree and acknowledge that the Temporary Crossing is currently installed as
of the Effective Date. As soon as commercially feasible, based upon availability of materials and labor,
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followmg LICENSEE’S acquisition of the property surrounding the Crossing (estimated to be on or
around August 1, 2022), LICENSOR shall install lights and gates customarily associated with the
permanent Private Grade Crossing. LICENSEE shall provide LICENSOR with thirty (30) days’ prior
written notice of any planned work that will require the use of the Temporary Crossing. Once water and
sewer lines have been installed and connected to the foundation of the first buildings in LICENSEE’S
residential development for which access will he provided over the Crossing, LICENSOR, upon
LICENSEE’S written request, will remove the Temporary Crossing, leaving the aforementioned lights
and gates in place, and construct the remainder of Private Grade Crossing as designed. The removal of the
Temporary Crossing shall be at the expense of LICENSEE. LICENSEE shall provide LICENSOR with a
written. notice that the water and sewer lines have been so installed on that portion of LICENSEE’S
residential development. The anticipated completion date of the installation of said water and sewer lines
is estimated to occur on or about May 15, 2023. Notwithstanding the forgoing and for the avoidance of
doubt, the existence and operation of the lights and gates does not preclude nor supersede the F lagmen
Requirements as defined in Section 7 below.

If required by LICENSOR, LICENSEE at its sole cost and expense, shall, upon completion of the
construction and installation of the Crossing and LICENSEE’S Facilities, furnish LICENSOR with a
survey drawing, showing the final exact location of the Crossmg and LICENSEE’S Facilities as
constructed. The survey drawing shall indicate LICENSOR’S survey valuation station which said
installation is located, and/or the position of LICENSEE’S Facilities in relation to the center line of the
track and/or the centerline of the closest public street crossing said track(s). Said survey drawing shall be
attached to this Agreement as Exhibit B and made a part hereof.

LICENSEE’S Facilities shall he installed and maintained to the satisfaction and approval of
LICENSOR’S engineer and all costs of LICENSOR’S engineer and other technicians, or professional
consultants as may be required from time to time shall be bome by LICENSEE.

In the event LICENSEE shall at any time desire to make changes in the physical or operational
characteristics of the Crossing or LICENSEE'S Facilities (“Crossing Modifications™), LICENSEE shall
first secure in writing, LICENSOR’S consent, and approval of the proposed Crossing Modifications.
LICENSOR’S consent and approval of any Crossing Modifications shall be contingent wupon
LICENSEE’S execution of LICENSOR’S standard Contractor Right of Entry Agreement. LICENSEE
agrees that all Crossing Modifications shall be made at LICENSEE’S sole risk, cost, and expense and
subject to all the terms, covenants conditions and limitations of this Agreement.

Prior to beginning any Crossing Modifications, LICENSEE shall pay LICENSOR a one-time engineering
observation fee of $ 1,750.00 and a contractor right of entry fee of $ 1,750.00.

LICENSEE hereby agrees to reimhurse LICENSOR for any and all expenses LICENSOR may incur or be
subjected to, or in consequence of, the planning, negotiation, installation, construction, location,
changing, alteration, relocation, operation or renewal of the Crossing, LICENSEE’S Facilities, and any
Crossing Modifications within thirty (30) days after receipt of LICENSOR'’S invoice for payment.

5. MAINTENANCE
LICENSEE shall at all times keep the Crossing and the flangeways in the Crossing free and clear of dirt,

ice, snow, and debris, and shall in any event promptly, upon notice from LICENSOR, perform thc above
work (“Ordinary Course Maintenance Work™). LICENSOR, for the purpose of protecting and
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safeguarding its property, traffic, employees, and patrons, may at any time, with or without prior notice to
LICENSEE, perform Ordinary Course Maintenance Work on the Crossing and the flangeways in the
Crossing and thereafter, bill LICENSEE for all such costs and expenses incurred by LICENSOR.
LICENSEE shall be solely responsible for the cost of any delay in thc movement of trains resulting from
LICENSEE’S failure to perform the Ordinary Course Maintenance Work and shall promptly pay any
invoices rendered by LICENSOR for such costs.

LICENSEE when performing any Ordinary Course Maintenance Work shall be responsible to ensure that
persons, equipment, and materials are kept a safe distance away from the tracks on the approach and any
moving equipment on the tracks.

LICENSEE shall also be responsible for maintaining the structural integrity of the Crossing and the
tlangeways, including but not limited to the condition of the asphalt at the Crossing and any gravel for
grading purposes (“Structural Maintenance Work™), provided, that any Structural Maintenance Work
requires the prior written consent of LICENSOR, LICENSOR reserves the right to perform the Structural
Maintenance Work in its sole discretion at LICENSEE’s sole cost and expense in the event LICENSEE
does not commence the requisite Structural Maintenance Work within thirty (30) days after written notice
thereof.

All Structural Maintenance Work requires LICENSOR’s prior consent, which may be requested from
LICENSOR'S Representative {Brian Cutler at (508) 922-1740, or his designee), at least ninety (90) days
prior to the proposed comimencement of the Structural Maintenance Work.

The Crossing shall include adequate drainage facilities necessary or appropriate for the prevention of
ponding and/or flooding or any other kind of water damage in the general area where the Crossing is
located. Said drainage facilities shall be installed, if necessary, and maintained by LICENSEE at its sole
risk, cost and expense.

LICENSEE agrees that any installation, maintenance, renewal, or removal obligations of LICENSEE
referenced in this Agreement, covers only the requirements and/or specifications of installation,
maintenance, renewal, or removal. Any such reference shall not be construed as LICENSOR’S
permission or authority for LICENSEE to enter LICENSOR’S property without first executing
LICENSOR’S Contractor Right of Entry Agreement, and fulfilling the requirements contained therein.

6. MAINTENANCE OF RIGHT OF WAY

In the event LICENSOR shall be required, or if LICENSOR determines in good faith and its reasonable
Judgment, that the operational safety of the railroad necessitates changes to the grade or location of any of
its tracks or facilities, or to remove, construct or add to any of its tracks or facilities, then LICENSOR
shall, at the sole cost and expense of LICENSEE, make such adjustments or relocations in the Crossing
and LICENSEE’S Facilities and bill LICENSEE for such costs and expenses in accordance with Section §
of this Agreement. In the event any of the work provided for in this section requires the adjustment or
relocation of LICENSEE’S Faciljties not located on LICENSOR’S property, then LICENSEE shall, at its
sole cost and expense, promptly make all required adjustments and relocations to LICENSEE’S Facilities
so affected.

LICENSOR shall have the paramount right at all times to use its track(s), right-of-way, and property at
the Crossing. LICENSEE shall excrcise the greatest care in the use of the Crossing and shall require all
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others permitted under Section 2 hereunder to use the Crossing to also exercise the greatest care in the use
of the Crossing and yield at all times to trains operating over it.

7. CROSSING PROTECTION

Sole responsibility for protecting the Crossing from the standpoint of safety and policing the Crossing
shall rest exclusively on LICENSEE at all times and under all circumstances. LICENSEE shall erect,
maintain, and renew appropriate signs, or notices, satisfactory to LICENSOR setting forth the fact that the
Crossing is private and shall take whatever further steps as deemed necessary to prevent unauthorized
persons from entering upon or using the Crossing for any purposes whatsoever.

LICENSOR may at any time install, maintain and renew railroad — highway grade crossing signs, and
LICENSEE shall pay all costs and expenses of the installation, maintenance and renewal thercof in
accordance with the terms of Section § of this Agreement.

The Temporary Crossing shall be gated and locked on both sides of the tracks at all times when not
actively in use with appropriate locking gates installed and maintained by LICENSOR at the sole risk,
cost and expense of LICENSEE. LICENSOR’S flagger will have the only key and shail be exclusively
responsible for the unlocking of the gates. Unless and until the light and gates associates with the Private
Grade Crossing have been installed, LICENSEE must engage an approved flagger by LICENSOR to
protect LICENSOR’S tracks at all times when the Temporary Crossing will be used for any reason.
Notwithstanding the foregoing, the existence and operation of the lights and gates does not preclude nor
supersede the Flagmen Requirements as defined below in this Section.

LICENSEE shall erect and maintain, at LICENSEE’S sole cost and expense, a security fence on both
sides of LICENSOR'S operating railroad corridor on property owned by LICENSEE from Bourne
Avenue on the north to railroad bridge on the south as depicted in Exhibit D. The security fence shall be
cight (8) feet high with maximum openings of two (2) inches by two (2) inches and shall include anti-
climb shields or be curved to prevent persons from climbing over the security fence. LICENSEE assumes
all liability and responsibility with respect to fences, railings and guard rails, or the absencc thereof,

The Private Grade Crossing shall include automatic waming devices at the Crossing, said automatic
waming devices shall be installed, maintained, and ultimately removed by LICENSOR at the sole cost
and expense of LICENSEE.

In addition to the foregoing, but not in limitation thereof, if at any time during the course of LICENSEE’S
construction of the proposed residential development, LICENSOR should deem crossing flagmen or
watchmen desirable or necessary to properly protect its operation near the Crossing, LICENSOR may
place flagmen or watchmen at the Crossing and bill LICENSEE for all costs and expenses incurred in
placing such flagmen or watchmen. The furnishing or failure to furmish flagmen or watchmen by
LICENSOR shall not release LICENSEE from any and all other liabilities assumed by LICENSEE under
this Agreement. LICENSEE agrees and acknowledges that the procedures and protocols for the utilization
of flagmen are more particularly set forth in LICENSOR’S Public Project Manual, April 2019, the
applicable provisions of which are attached hereto as Exhibit I (the “Flagmen Requirements™) and
LICENSEE agrees to adhere to the Flagmen Requirements at the Crossing for the duration of the
construction of the proposed devclopment.

8. BILLING
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All costs and expenses in connection with the construction, adjustment, alteration, relocation and removal
of the Crossing, with the exception of those costs and expenses incurred by LICENSOR in accordance
with the provisions of Section 6 hereof, shall be borne by LICENSEE, and in the event of work being
performed or material furnished by LICENSOR under the stipulated right to perform such work of
construction, adjustment, alteration, relocation or removal under any section here of, LICENSEE shall
pay LICENSOR the actual cost of material plus the current applicable overhead percentages for storage,
handling, transportation, purchasing and other related materials management expenses and the actual cost
of labor plus the current applicable overhead percentage as developed and published by the Accounting
Department of Railroad for fringe benefits, payroll taxes, administration, supervision, use of tools,
machinery and other equipment, supplies, employers liability insurance, public liability msurance, and
other insurance, taxes and all other direct expenses. The aforementioned material and labor overhead
charges shall be applied at rate which is effective at the time of the performance of any work by
LICENSOR on the Crossing. LICENSEE shall pay all bills rendered pursuant to this Agreement within
thirty (30) days of presentation by LICENSOR.

9. LIABILITY

NEITHER LICENSOR INDEMNITEES nor RI DOT shall be responsible for any damage to the Crossing
at any time while this Agreement is in effect. In addition, LICENSEE and all others permitted hereunder
to use the Crossing expressly assume all risks of personal injury, including death, or property damage,
including without limitation from the following causes, all of which LICENSEE and others permitted
hereunder to use the Crossing are aware constitute actual potential hazards to any person present on or
near the Crossing and/or the LICENSOR’S property: (a) being struck by a locomotive, freight car, motor
vehicle or any of LICENSOR’S equipment; (b) slipping and falling from moving or stationary
locomotives, cabooses, freight cars or any of LICENSOR’S equipment; (¢) slipping and falling because of
poor footing conditions; (d} being struck by falling or flying objects; (e) being injured as a result of
defectively used, manufactured or maintained rolling stock or any of the LICENSOR’S equipment.
LICENSEE shall inform all others permitted hereunder to use the Crossing that such users assume the
aforementioned risks.

LICENSEE HEREBY AGREES TO INDEMNIFY, DEFEND AND HOLD HARMLESS LICENSOR
INDEMNITEES AND RI DOT FROM ANY AND ALL ACTIONS AT LAW, CLAIMS, DEMANDS,
LOSSES, DAMAGES, SUITS, FINES, PENALTIES AND LIABILITIES (COLLECTIVELY, THE
“INDEMNIFICATION EXPENSE™ OF EVERY KIND, FOR DEATH, BODILY INJURY, PERSONAL
INJURY OR PROPERTY DAMAGE, ARISING OUT OF, IN CONNECTION WITH, OR IN ANY
WAY RESULTING FROM LICENSEE’S ACTIVITIES PERMITTED HEREUNDER, INCLUDING
BUT NOT LIMITED TO ITS USE OF THE CROSSING OR LICENSEE’S FACILITIES AND THE
EXISTENCE OF LICENSEE’S FACILITIES BY LICENSEE, ITS PERMITTEES, INVITEES OR ANY
OTHER PERSON REGARDLESS OF ANY ORDINARY NEGLIGENCE ON THE PART OF
LICENSOR INDEMNITEES. THE INDEMNITIES PROVIDED IN THIS AGREEMENT ARE
SPECIFICALLY MEANT TO INCLUDE INDEMNITY OF LICENSOR INDEMNITEES FOR THEIR
OWN ORDINARY NEGLIGENCE, EVEN IF THE INJURY OR DAMAGE IS CAUSED ENTIRELY
BY THE ORDINARY NEGLIGENCE OF LICENSOR INDEMNITEES AND THERE IS NO
NEGLIGENCE ON THE PART OF LICENSEE. NOTWITHSTANDING ANYTHING TO THE
CONTRARY, THE INDEMNITY CONTAINED HEREIN DOES NOT AND SHALL NOT EXTEND
TO ANY INDEMNIFICATION EXPENSES ATTRIBUTABLE TO THE GROSS NEGLIGENCE OR
WILLFUL MISCONDUCT OF THE LICENSOR INDEMNITEES AND RIDOT.
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THE PARTIES ACKNOWLEDGE THAT THE USE OF LICENSOR’S PREMISES IS FOR THE SOLE
CONVENIENCE OF LICENSEE AND THAT LICENSOR INDEMNITEES SHALL HAVE NO DUTY
TO LICENSEE, ITS OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS, OR INVITEES TO
PROVIDE A REASONABLY SAFE PLACE IN WHICH TO WORK, TO PROVIDE ADEQUATE OR
SAFE METHODS AND EQUIPMENT FOR THEIR WORK OR TO INSPECT OR MAINTAIN
LICENSEE’S FACILITIES FOR SAID SAFE METHODS AND WORK EQUIPMENT NOR TO GIVE
ANY WARNINGS OR OTHER NOTICES TO LICENSEE'S EMPLOYEES OR INVITEES
REGARDING SAFETY EITHER OF LICENSEE’S FACILITIES AND RELATED WORKPLACE OR
LICENSOR’S PROXIMATE RAILROAD OPERATIONS AND THAT ALL SUCH DUTIES SHALL
BE ASSUMED BY LICENSEE WHO FURTHER AGREES TO INDEMNIFY, DEFEND AND HOLD
HARMLESS LICENSOR INDEMNITEES AND RI DOT FROM ANY AND ALL CLAIMS
ALLEGING ANY FAILURE TO PERFORM SAID DUTIES. LICENSEE’S INDEMNITY
OBLIGATIONS OF THIS SECTION 9 SHALL NOT BE LIMITED IN ANY WAY BY ANY
LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS
AVAILABLE UNDER WORKERS® OR WORKMEN'S COMPENSATION ACTS, DISABILITY
ACTS OR OTHER EMPLOYEE BENEFIT ACTS.

WITHOUT PREJUDICE TO LICENSOR INDEMNITEES’ LIMIT OF LIABILITY ABOVE, IN NO
EVENT SHALL LICENSOR INDEMNITEES BE LIABLE TO LICENSEE FOR ANY
CONSEQUENTIAL, INDIRECT, INCIDENTAL, EXEMPLARY, SPECIAL, OR PUNITIVE
DAMAGES (INCLUDING BUT NOT LIMITED TO COST OF CAPITAL, DECLINE IN MARKET
VALUE, BUSINESS INTERRUPTION EXPENSES, ATTORNEYS® FEES AND LOST SALES) OF
ANY KIND ARISING OUT OF THIS AGREEMENT REGARDLESS OF WHETHER LICENSOR
INDEMNITEES KNEW OR REASONABLY SHOULD HAVE KNOWN OF THE POSSIBILITY OF
SUCH DAMAGES.

10. INSURANCE

LICENSEE, at its expense, shall ohtain the insurance described in Exhibit C attached hereto and made a
part hereof prior to the commencement of any work which is the subject of this Agreement.

11. GENERAL

This Agreement is intended for the sole benefit of the parties hereto. Nothing in this Agreement is
intended or may be construed to give any person, firm, corporation, or other entity, other than the parties
hereto and their respective officers, shareholders, agents, employees, parent corporation, subsidiaries,
affiliates, successors, and permitted assigns, including but not limited to owners and occupants of the
proposed development, any right or benefit pursuant to any provision or term of this Agreement, and all
provisions and terms of this Agreement are and will he for the sole and exclusive benefit of the parties to
this Agreement.

Any waiver at any time by one party of a breach hereof by the other party will extend only to the
particular breach so waived and will not impair or affect the existence of any provision, condition,
obligation, or requirement of this Agreement or the right of either party hereto thereafter to avail itself of
any rights under this Agreement with respect to a subsequent hreach. No provision of this Agrccment
shall be waived by any act or knowledge of the parties hereto, but only by a written instrument signed by
the party waiving a right hereunder.
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No provision of this Agreement shall be modified without the written concurrence of the parties hereto.
This Agreement includes exhibits appended hereto and represents the entire understanding of the parties
hereto, and to that extent supersedes any prior understandings, written or oral.

The terms of this Agreement have been arrived at after mutual negotiation and, therefore, it is the
intention of the Parties that its terms not be construed against any of the Parties by reason of the fact that
it was prepared by one of the Parties.

This Agreement will be construed in accordance with the laws of the state of Rhode Island.

If any part of this Agreement is determined to be invalid, illegal, or unenforceable, such determination
shall not affect the validity, legality or enforceability of any other part of this Agreement and the
remaining parts of this Agreement shall be enforced as if such invalid, illegal or unenforceable part were
not contained herein.

The parties shall not disclose the terms of this Agreement to a third party (a) other than as required by law
so long as such party required to disclose the terms of this Agreement under applicable law provides the
other party with prior written notice of such requirement, or (b} as otherwise agreed in writing between
the parties. Notwithstanding the foregoing, the parties may disclose the terms and conditions of the
Agreement to (1) a parent, subsidiary, or affiliated company; or (2) to their lawyers and consultants,
including but not limited to its auditors, provided that all such parties agree to maintain the confidentiality
of such information in accordance with the tenns of this provision. If any party violates this paragraph,
any adversely affected party may cancel this Agreement without penalty and exercise any available
remedies under applicable law.,

12. ADDITIONAL LICENSE CONDITIONS
As additional consideration for the grant of this license, LICENSEE agrces to the following conditions:

a. LICENSOR shall not be required to erect or maintain any noise or vibration abatement/reduction
or sound reduction structures for the benefit of LICENSEE or any tenant, invitee or successor of
LICENSEE, LICENSOR shall not be liable for or required to pay any part of the cost or expense
of erecting or maintaining any noise or vibration abatement/reduction or sound reduction
structures or any part hereof; or be liable for any damage, loss or injury that may result by reason
of the non-existence or the condition of any noise or vibration abatement/reduction or sound
reduction structures. LICENSEE assumes all liability and responsibility respecting noisc and
vibration abatement reduction and sound reduction structures.

b. LICENSEE shall include a clause in cvery property sale or lease agreement for its project advising
buyers and/or tenants that it is dangerous and illegal to trespass on any railroad property and that
they must not cross any railroad tracks except at designated road and/or pedestrian crossings.
LICENSEE shall provide LICENSOR with the opportunity to review and approve the proposed
clause.

¢. The location of LICENSEE’s development is within 100 feet of an actlive Railroad operating
corridor. The Railroad operates at this location 7 days a week, 24 hours a day 365 days a year.
LICENSEE shall include a clause in every property sale or lease agreement for its project advising
their buyers and/or tenants that they will be in close proximity to an active rail corridor and yard
that operates at all times, and which generates noise, vibrations and odors among other nuisances
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and inconveniences. LICENSEE shall provide LICENSOR with the opportunity to review and
approve the proposed clause.

d. Developer / LICENSEE / Buyer and Tenant Acknowledgement and Disclaimer — LICENSEE
shall require all buyers and tenants of LICENSEE’s development to execute an acknowledgement
of, and a waiver of claims related to, the potential risk of physical harm and property damage and
the likelihcod of noise, vibrations, odors and other nuisances and inconveniences, including,
without linitation, reduction in use, enjoyment and value.

This Agreement may be executed in any number of counterparts, each of which may be deemed an
original for any purpose.

(Signature Page Follows)
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THIS AGREEMENT IS hereby declared to be binding upon the parties hereto.

IN WITNESS WHEREOF, the undersigned have hereunto agreed to the terms above this
day of ,2022.

WITNESS LICENSOR:
Providence & Worcester Railroad Company

By:

Its:

Signed:

WITNESS LICENSEE:
NOBLE DEVELOPMENT LLC

By:

Its:

Signed:

WITNESS RIDOT:
State of Rhode Island Department of Transportation

By:

Its:

Signed:
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EXHIBIT C

(a) LICENSEE shall, at its own cost and expense, prior to entry onto LICENSOR’S property, procure
and thereafter maintain throughout the term of this Agreement the following types and minimum amounts
of insurance:

(i) Public Liability or Commercial General Liability Insurance (“CGL”),
including Contractual Liability Coverage and CG 24 17 “Contractual Liability -

Railroads™ endorsement, covering all liabilities assumed by LICENSEE under this
Agreement, without exception or restriction of any kind, with a combined single limit of
not less than Two Million Doellars ($2,000,000) for Bodily Injury and/or Property Damage
Liability per occurrence, and an aggregate limit of not less than Six Million Dollars
($6,000,000) per annual policy period. Such insurance policy shall be endorsed to provide
a Waiver of Subrogation in favor of the LICENSQOR INDEMNITEES and RI DOT
and shall name the LICENSOR INDEMNITEES and RI DOT as Additional
Insureds. An Umbrella or Excess policy may be utilized to satisfy the required limits of
liability under this section but must “follow form” and afford no less coverage than the

primary policy.

(i1) Commercial Automobile Insurance for all owned, non-owned and hired
vehicles with a combined single limit of not less than One Million Dollars (S1,000,000) for
Bodily Injury and/or Property Damage Liability per occurrence. Such insurance policy
shall be endorsed to provide a Waiver of Subrogation in favor of the LICENSOR
INDEMNITEES and RI DOT and shall name the LICENSOR INDEMNITEES and
RI DOT as Additional Insureds.

(ii1) LICENSEE shall maintain Statutory Workers® Compensation and
Employers’ Liability Insurance for its employees (if any) with minimum limits of not less
than One Million Dollars ($1,000,000) for Bodily Injury by Accident, Each Accident; One
Million Dollars ($1,000,000) for Bodily Injury by Disease, Policy Limit; One Million
Dollars ($1,000,000) for Bodily Injury by Disease, Each Employee. Such insurance policy
shall be endorsed to provide a Waiver of Subrogation in favor of the LICENSOR
INDEMNITEES and RI DOT.

{iv)  Prior to construction within 50’ of the railroad tracks, LICENSEE shall
purchase Railroad Protective Liability Insurance naming the LICENSOR INDEMNITEES
and RI DOT as the named insureds with limits of Two Million Dollars ($2,000,000) each
occurrence and Six Million Dollars ($6,000,000) aggregate limit. The policy shall be
1ssued on a standard ISO form CG 00 35 12 03 or, if available, LICENSEE may be able to
obtain such coverage from LICENSOR.

{b) The following general insurance requirements shall apply:

(i) The specified insurance policies must be affected under standard form
policies underwritten by insurers licensed in the state where work is to be performed and
carry a minimum Best’s rating of “A-" and size “Class VII” or better. LICENSOR
reserves the right to reject as inadequate any insurance coverage provided by an insurer
that 1s rated less than the ratings specified in this section.
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(il)  All coverages shall be primary and non-contributory to any insurance
coverages maintained by the LICENSOR INDEMNITEES and RI DOT.

(ii1))  All insurance policies shall be endorsed to provide LICENSOR and RI
DOT with thirty (30) days prior written notice of cancellation, non-renewal or material
changes.

(iv) LICENSEE shall provide LICENSOR with certificates of insurance
evidencing the insurance coverages, terms and conditions required prior to commencement
of any activities on or about LICENSOR’S property. Said certificates should reference
this Agreement by date and description and shall be furnished to LICENSOR at the
following address, or to such other address as LICENSOR may hereafter specify:

Providence & Worcester Railroad Company
C/O Genesee & Wyoming Railroad Services, Inc.
13901 Sutton Park Drive South, Suite 270
Jacksonville, FL. 32224

{v) If any policies providing the requircd coverages are writien on a Claims-
Made basis, the following shall apply:

(1) The retroactive date shall be prior to the commencement of
the work.

(2)  LICENSEE shall maintain such policies on a continuous
basis.

(3) If there is a change m insurcr or policies are canceled or not
renewed, LICENSEE shall purchase an extended reporting period of not
less than three (3) years after the contract comnpletion date.

{4) LICENSEE shall arrange for adequate time for reporting of
any loss under this Agreement.

(¢) LICENSOR may require LICENSEE to purchase additional insurance if
LICENSOR reasonably determines that the amount of insurance then being maintained by
LICENSEE is insufficient in light of all relevant factors. If LICENSEE is required to purchase
additional insurance, LICENSOR will notify LICENSEE. Failure of LICENSEE to comply
within thirty (30) days shall be considered a default subject to termination of the Agreement.

{(d) Furnishing of insurance by LICENSEE shall not limit the LICENSEE’s liahility under this
Agreement but shall be additional security therefor.

(e) The above indicated insurance coverages shall be enforceable by any legitimate claimant
after the termination or cancellation of this Agreement, or any amendment hereto, whecther by expiration
of time, by operation of law or otherwise, so long as the basis of the claim against the insurance company
occurred during the period of time when the Agreement was in effect and the insurance was in force.

(f) Failurc to provide the rcquired insurance coverages or endorsements (including contractual
liability endorsement) or adequate reporting time shall be at LICENSEE s sole risk.

4003100169 Noble Trev- GW Crossing Agreement, 1§ Pagc 15 of 18



Form Approved 9/2020
Private Grade Crossing License No. PWRZ200911772

(2) If contractors are utilized, LICENSEE agrees to require all such contractors to comply with
the insurance requirements of this Exhibit C.
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Exhibit E

Section 1.07 — Railroad Flagging Requircments

Summary

In the interest of public safety and the safety of the Railroad’s and project sponsor’s emplovees and
property, the Railroad will work cooperatively with agencies, consultants, contractors, and others who
need to access railroad property when work brings them in close proximity to active railroad tracks to
determine the appropriate flagging services needed and to make arrangements for those services.

Flagging services may only be performed by personnel qualified by the Railroad who are trained in the
proper procedures related to rail operations and safety requirements, familiar with rail operations and
procedures in a project area and able to communicate directly with dispatching personnel and train crews.

All costs and expenses associated with railroad flagging services are the solc responsibility of the agency,
consultant, or contractor, as applicable.

Conditions
The following are conditions that may require the use of a flagman by the Railroad:

e When any entity is working on, near, or adjacent to active railroad tracks.

e When an outside party is using railroad property or performing operations that may affect railroad
property or facilities (including occasions when a party has been given express permission to enter
railroad property or perform such operations under the terms of the applicahle contracts).

e  When work off railroad property has the potential to impact railroad property or operations.

When off-highway construction equipment is crossing the railroad at a private or public crossing.

* When oversized equipment or highway vehicles are to cross the railroad at a private or public

crossing.
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