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STATE OF RHODE ISLAND 
PUBLIC UTILITIES COMMISSION 

 

In Re: Constellation NewEnergy Inc. 
Petition for Review of Contracts 
Submitted for Consideration under R.I. 
Gen. Laws § 39-26-4(f) 

: 
: 
: 
: 
 

 

Docket No.  

MOTION OF CONSTELLATION NEWENERGY INC. FOR PROTECTIVE 
TREATMENT OF CONFIDENTIAL INFORMATION  

Constellation NewEnergy Inc. (“Constellation” or the “Company”) hereby respectfully 

requests that the Public Utilities Commission (“PUC” or the “Commission”), pursuant to 

Commission Rules of Practice and Procedure 810-RICR-000-000-1.3(H)(3) and R.I. Gen. Laws § 

38-2-2(4)(B) grant protection from public disclosure to certain confidential information submitted 

by Constellation with its Petition for Review of Contracts Submitted for Consideration under R.I. 

Gen. Laws § 39-26-4(f) (“Petition”) filed this same date.  Specifically, each of the four exhibits to 

the Petition contain confidential information including customer, sales representative, and third 

party broker identifying information, commercially sensitive pricing information, and other highly 

sensitive negotiated contract terms (“Confidential Information”).  The Company also requests that, 

pending entry of a ruling on this motion, the PUC preliminarily grant the Company’s request for 

confidential treatment pursuant to Rule 1.3(H)(2). 

I. Background  

1. In mid-2024, the PUC requested suppliers upload copies of their contracts that 

qualified for the exemption under R.I. Gen. Laws § 39-26-4(f).  Constellation produced all of its 

applicable contracts.  The PUC issued a memorandum to Constellation in October 2024 noting 

that various  contracts were rejected by the PUC as not eligible for the exemption but that 

Constellation “may seek a review by the RIPUC by filing a Petition with the RIPUC pursuant to 
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the Rules of Practice and Procedure (810-RICR-00-00-1) (Rule 1.11). The Petition must be 

accompanied by the contracts for which the exemption from the higher percentage increases are 

sought along with the basis for why they comply with the requirements of R.I. Gen. Laws § 39-

26-4(f).”  Staff further informed Constellation in early 2025 that a petition would be needed for 

certain of the contracts.   

2. Constellation is, on this date, filing the Petition to request consideration of certain 

contracts (the “Contracts”) under the exemption in R.I. Gen. Laws § 39-26-4(f).  As part of that 

Petition, Constellation is including copies of the Contracts, each of which contain Confidential 

Information as Exhibits A and B to the Petition.  Constellation is providing the Contracts in 

redacted and unredacted versions to the Commission.  Additionally, Exhibits C and D both contain 

customer Confidential Information that has been redacted from the public filing. 

II. Legal Standard 

3. Rule 1.3(H) provides that access to public records shall be granted in accordance 

with the Access to Public Records Act (“APRA”), R.I. Gen. Laws § 38-2-1, et seq.  APRA 

establishes the balance between “public access to public records” and protection “from disclosure 

[of] information about particular individuals maintained in the files of public bodies when 

disclosure would constitute an unwarranted invasion of personal privacy.” Gen. Laws § 38-2-1.  

Per APRA, “all records maintained or kept on file by any public body” are “public records” to 

which the public has a right of inspection unless a statutory exception applies. Id. § 38-2-3.   

4. The definition of “public record” under APRA specifically excludes, pursuant to 

R.I. Gen. Laws § 38-2-2(4)(A)(I)(b), “personal individually identifiable records … the disclosure 

of which would constitute a clearly unwarranted invasion of personal privacy pursuant to 5 U.S.C. 

§ 552 et seq…”, and pursuant to R.I. Gen. Laws § 38-2-2(4)(B), “[t]rade secrets and commercial 

or financial information obtained from a person, firm, or corporation that is of a privileged or 
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confidential nature.”  Under the statute, such records “shall not be deemed public.” R.I. Gen. Laws 

§ 38-2-2.  The Rhode Island Supreme Court has held that when documents fall within a specific 

APRA exemption, they “are not considered to be public records,” and “the act does not apply to 

them.” Providence Journal Co. v. Kane, 577 A.2d 661, 663 (R.I. 1990).   

5. The exemption codified by R.I. Gen. Laws § 38-2-2(4)(A)(I)(b) represents a 

balancing test between the individual's privacy interests and the public's right to disclosure.  See 

2016 WL 499007, at *4 (R.I.A.G. Feb. 2, 2016) which states that “[t]he Supreme Court thus 

determined that the legislative intent represented a balancing test between the individual's privacy 

interests and the public's right to disclosure.”   

6. Further, the court has held that “financial or commercial information” under APRA 

includes information “whose disclosure would be likely to either (1) impair the Government’s 

ability to obtain necessary information in the future, or (2) cause substantial harm to the 

competitive position of the person from whom the information was obtained.”  Providence Journal 

Co. v. Convention Ctr. Auth., 774 A.2d 40, 47 (R.I. 2001) (internal quotation marks omitted).  The 

first prong of the test is satisfied when information is provided voluntarily to the governmental 

agency, and that information is of a kind that would not customarily be released to the public by 

the person from whom it was obtained.  Id. at 47. 
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III. Basis for Confidentiality 

7. The Exhibits contain personally identifying information, such a name, contact 

information, and account numbers, of Constellation’s customers and sales representatives and of 

third party brokers.  Such information falls under the exemption in R.I. Gen. Laws § 38-2-

2(4)(A)(I)(b), as the disclosure of this information “would constitute a clearly unwarranted 

invasion of personal privacy pursuant”.   Constellation’s customers and sales representatives and 

third party brokers have a reasonable expectation of privacy in the identifying information they 

provide for purposes of contracting with Constellation.  In this case, a public version of the Exhibits 

without the individually identifying information have been submitted, which contain much of the 

substance of the Exhibits, which made lessens the value of publicly disclosing the confidential 

version.  On the other side of the balancing test, the Company’s customers and sales representatives 

and third party brokers could be harmed by having their personal information released to the 

public.  Accordingly, when performing a balancing test, the right to privacy outweighs the public's 

right to disclosure. 

8. In addition, the Contracts contain “trade secrets and commercial or financial 

information” such that the information does not fall within APRA’s definition of a public record. 

See Gen. Laws § 38-2-2(4)(B); Kane, 577 A.2d at 663.  The Contracts contain negotiated terms 

and pricing information which falls squarely within the APRA exemption covering “commercial 

or financial information”.  Accordingly, this information is commercially sensitive, confidential, 

and financial information exempt from APRA.  Likewise, the negotiated commercial terms all fall 

within the APRA exemption because they too constitute information reflecting the negotiation 

process.  Providence Journal Co., 774 at 47. The PUC therefore should permit confidential 

treatment of these terms.  
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IV. Conclusion 

For the foregoing reasons, the Company respectfully requests that the Commission grant 

protective treatment of the Confidential Information in the Exhibits.  The Company also requests 

that, pending entry of a ruling on this motion, the PUC preliminarily grant the Company’s request 

for confidential treatment pursuant to Rule 1.3(H)(2). 

Respectfully submitted, 
 
CONSTELLATION NEWENERGY INC. 
 
By its attorney, 

 
William M. Gantz 
Duane Morris LLP 
100 High Street, Suite 2400 
Boston, MA 02110-1724 
(857) 488-4234 
bgantz@duanemorris.com 
 

       RI Juris Number 8792 
 

Dated: January 31, 2025 
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