STATE OF RHODE ISLAND
PUBLIC UTILITIES COMMISSION

In Re: Constellation NewEnergy Inc.

Petition for Review of Contracts :

Submitted for Consideration under R.I.  : Docket No.
Gen. Laws § 39-26-4(%) :

PETITION FOR REVIEW OF CONTRACTS SUBMITTED FOR CONSIDERATION
UNDER R.I. GEN. LAWS § 39-26-4(f)

Constellation NewEnergy Inc. (“Constellation” or the “Company”) hereby respectfully
submits this petition (“Petition”) in accordance with the Public Utilities Commission’s (“PUC” or
“Commission”) Rules of Practice and Procedure 810-RICR-00-00-1.11(A). For reasons further
described below, Constellation requests that the PUC grant relief exempting the contracts attached

hereto as Exhibits A and B (the “Contracts”) from the requirements of R.I. Gen. Laws § 39-26-4

pursuant to R.I. Gen. Laws § 39-26-4(%).

L Background

1. In 2022, R.I. Gen. Laws § 39-26-4 was amended to increase renewable portfolio
standard (“RPS”) percentage requirements. R.I. Gen. Laws § 39-26-4(f) allowed for an exemption
for contracts entered into prior to July 1, 2022:

(f) Retail electricity sales pursuant to a nonregulated power producer’s supply

contract that was executed prior to July 1, 2022, shall be required to obtain an

additional one and one-half percent (1.5%) of retail electricity sales each year and

are exempted from the requirements of subsections (a)(6) through (a)(14) of this

section until the end date of the term of the nonregulated power producer’s supply

contract.

2. As a result of this exemption, suppliers, including Constellation, executed long-

term contracts by the July 1, 2022 deadline to be “grandfathered” into the subsection (f) exemption

before the increase and at the lower percentages.
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3. Starting with the reporting for calendar year 2023, which is due in mid-2024, the
PUC requested suppliers upload copies of their contracts that qualified for the exemption.
Constellation produced all of its applicable contracts.

4. In October 2024, the PUC issued a memorandum to Constellation requesting
further contract information. The memorandum stated: “If Constellation disagrees with the
conclusion set forth above, it may seek a review by the RIPUC by filing a Petition with the RIPUC
pursuant to the Rules of Practice and Procedure (810-RICR-00-00-1) (Rule 1.11). The Petition
must be accompanied by the contracts for which the exemption from the higher percentage
increases are sought along with the basis for why they comply with the requirements of R.I. Gen.
Laws § 39-26-4(f).”

5. Constellation provided additional information regarding the contracts listed in the
memorandum and engaged in discussions with staff in an attempt to informally resolve the open
questions.

6. Discussions continued, and in early 2025 staff informed Constellation that it
continued to have questions regarding the Contracts and a petition would be needed to provide the
required information. Constellation hereby submits this petition requesting the exemption for
sixty-eight (68) Contracts for which the initial term of the Contract is complete and the Contract
continues to be served pursuant to its renewal terms (the “Evergreen Contracts™), attached hereto
as Exhibit A, and forty (40) Contracts where the Constellation countersignature was delayed or
incomplete as of June 30, 2022 (the “Partially Executed Contracts”), attached hereto as Exhibit B.

7. The sixty-eight (68) Evergreen Contracts were all undisputedly executed prior to
July 1, 2022. Each completed its initial term, stated in the contract, and continues to be served

under the renewal provision and the same terms and conditions of the Contract. Constellation
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provided Staff with the utility sync lists for 2023 which show that at least one account! under each
of the sixty-eight (68) Evergreen Contracts was active as a Constellation customer at some point
during calendar year 2023 and is therefore eligible for the grandfathering under R.I. Gen. Laws
§ 39-26-4(f). Attached hereto as Exhibit C is a spreadsheet showing the renewal provision from
each Evergreen Contract as well as a reference to that customer on the applicable sync list (attached
hereto as Exhibit D).

8. The forty (40) Partially Executed Contracts were all properly countersigned by the
customer prior to June 30, 2022, consistent with the deadline in R.I. Gen. Laws § 39-26-4(f), and
each contains a signature by Constellation dated after June 30, 2022 or no date for Constellation’s
signature. However, Constellation considered all forty (40) of the Partially Executed Contracts to
be in full force and effect as of the date signed by the customer. In fact, Constellation accepted
the contracts and commenced performance by initiating the process to enroll and serve the
customer.

9. Constellation expects to review, sign and save contracts the same day; however,
there is a window for review and signature prior to sending the fully executed contract to the
customer via our fulfillment process. For the Partially Executed Contracts in question here, the
review and signature process was delayed; however, the intent by the customer and Constellation
was following the customer’s signatures (prior to July 1, 2022), all contracts in question were
considered a fully executed and valid contract and, further to the point, acted in all ways as though

each contract was in full force and effect, including accepting and performing under the contracts.

! For several customers, it is Constellation’s understanding that there was an update to the customer account
number. Constellation has verified the name and address of each such account and has referenced the current account
numbers in Exhibits C and D.
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IL. Legal Standard

10.  Petitions for relief under any authority delegated to the Commission shall be in
writing, shall state clearly and concisely the petitioner’s grounds of interest in the subject matter,
the facts relief upon, and the relief sought, and shall cite by appropriate reference the authority
relied upon for relief. 810-RICR-00-00-1.11(A).

111. Discussion

A. The Evergreen Contracts meet the requirements of R.1. Gen. Laws § 39-26-4(f)

11.  R.L Gen. Laws § 39-26-4(f) specifically exempts “[r]etail electricity sales pursuant
to a nonregulated power producer’s supply contract that was executed prior to July 1, 2022”. All
sixty-eight (68) of the Evergreen Contracts meet that criteria — all were executed before July 1,
2022. While each of the Evergreen Contracts’ initial terms has expired, each contains contract
language allowing it to continue pursuant to the same terms and conditions of the Contract on a
renewal period. Constellation has provided Staff with the utility sync lists for 2023, showing that
each of the Evergreen Contract customers was served by Constellation for some of all of calendar
year 2023.

12.  Under Rhode Island law, “[t]he effect of a renewal is to continue the policy under
the original stipulations.” Shabeck v. Standard Fire Ins. Co., 125 A. 288,289 (1924). The renewal
periods of the Evergreen contracts are not new contracts and the Evergreen Contract customers
continue to be served under their initial agreements, all of which were executed before the statutory
cut off. The statutory language includes no end date for the grandfathering language, but requires
only that the contracts be executed prior to July 1, 2022. All of the Evergreen Contracts meet this
requirement and are eligible for the grandfathering language.

13.  Further, “[i]f the language of the statute is plain and free from ambiguity, and

expresses a single, definite, and sensible meaning, that meaning is conclusively presumed to be

4
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the meaning which the Legislature intended to convey. In other words, the statute must be
interpreted literally.” Berard v. Blais, 56 R.1. 431, 186 A. 475,478 (1936). “[W]hen the language
of a statute is clear and unambiguous, this Court must interpret the statute literally and must give
the words of the statute their plain and ordinary meanings.” Swain v. Estate of Tyre ex rel. Reilly,
57 A.3d 283, 288 (R.1.2012) (quoting Waterman v. Caprio, 983 A.2d 841, 844 (R.1.2009)).

14. The language of R.I. Gen. Laws § 39-26-4(f) is clear and unambiguous. The
legislature could have included a limitation on the grandfathering such as an end date or maximum
period, but it did not do so and that choice carries meaning. “Where the legislature in amending
an act thus purposely omits words in the amended act the court has no authority to supply the
omitted words.” Nolan v. Representative Council of City of Newport, 73 R.1. 498, 502, 57 A.2d
730, 732 (1948). Applying well-recognized rules of statutory construction to the plain language
of the statute in question, where the intent of the law is clear it is the duty of a court in equity, in
such circumstances, to supplement but not to supplant or subvert established rules of law. See

Berard v. Blais, 56 R.1. 431, 186 A. 475, 478 (1936).

B. The Partially Executed Contracts were legally valid despite not being signed by
the Company
15. Rhode Island law is favorable to finding a contract to exist and be valid where there

is acceptance and performance under the contract. The Supreme Court of Rhode Island has stated
that “[f]or parties to form an enforceable contract, there must be an offer and an acceptance. Each
party must have and manifest an objective intent to be bound by the agreement.” Opella v. Opella,
896 A.2d 714, 720 (R.I. 2006). “For either an express or implied contract, ‘a litigant must prove
mutual assent or a meeting of the minds between the parties.”” Id. (quoting Mills v. Rhode Island
Hospital, 828 A.2d 526, 528 (R.I. 2003) (mem.)). “It is a party's objective intent that will be

considered as creating either an offer or acceptance.” Filippi v. Filippi, 818 A.2d 608, 623 (R.I.
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2003) (brackets omitted) (quoting Smith v. Boyd, 553 A.2d 131, 133 (R.I. 1989) (“Smith”)).
“Objective intent is determined by the ‘external interpretation of the party’s or parties’ intent as
manifested by action.”” Id. at 623-24 (quoting Smith, 553 A.2d at 133).

16. There is no dispute among the parties to these forty (40) contracts of any meeting
of the minds or of either’s objective intent to enter into and perform under the contacts prior to
July 1, 2022. Indeed, as evidenced by the exhibits to this Petition, each has so performed since the
date executed by each customer on each of the forty (40) contracts in question. Constellation’s
objective intent to that end was clear and “manifested by action” prior to July 1, 2022 in all
instances. Constellation’s actions showing objective intent and the customer’s signatures each
created offer and acceptance constituting valid contracts.

17. The Court has further held that “[t]here are instances in which a party intends that
his agreement to terms of a contract will have no legal consequences|,]” and in such a scenario
“there is no intent to be bound.” Smith, 553 A.2d at 133. “In general, courts will honor such intent
not to contract if the other party has reason to know of it.” Id. In the context of an oral contract,
“where the parties understand that a written instrument is to be executed, whether an oral contract

is formed may turn upon whether the party denying the contract manifested an objective intent to

be bound before signing the written instrument.” /d. at 134 (emphasis added). “[T]he burden of

proof to show an objective intent to be bound before execution of the written contract is on that
party who wishes to enforce the alleged oral contract.” /d.

18. Here, there was undeniably intent by both parties to be bound by the contracts.
Even stronger than the facts in Smith regarding an oral contract, here there was at all times a writing
and each party objectively intended to be bound — the customers by signing and Constellation by

offering the contracts and then taking actions in furtherance of its obligations under the contracts.
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Neither party had any reason to suspect, let alone “know”, of any intent not to contract as such
intent did not exist. In fact, these contracts are not in dispute between the parties, and each fully
intended and understood themselves to be bound by the terms of the contracts as of a date prior to
July 1, 2022 in all forty (40) instances. Even where Constellation’s signature was delayed or
undated, Constellation intended to be bound by the terms of the contracts as of the moment of the
customer’s execution of the written contracts. Under Smith, Constellation’s actions would bind it
if an oral contract. It would be unreasonable for the PUC to find that the written contracts in
question would be invalid under the same circumstances.

19. Similarly, R.I. Gen. Laws § 9-1-4 sets forth Rhode Island’s statute of frauds,
requiring certain contracts to be reduced to writing. One exception to this requirement is the
doctrine of part performance. When a party seeking enforcement of an oral contract “has
performed to such an extent that repudiation of the contract would lead to an unjust or fraudulent
result, the court will disregard the requirement of a writing and enforce an oral agreement.” R.W.P.
Concessions, Inc. v. Rhode Island Zoological Society, 487 A.2d 129, 131 (R.1.1985). While the
doctrine of part performance originated in the context of oral contracts, if the law will find a
contract without a writing to be valid based on part performance, such reasoning is even stronger
where there i1s a writing and the only deficiency is a lack of signature by the party that is performing
under the contract. Here, Constellation began taking actions in furtherance of its performance
under the contracts before July 1, 2022, and before the lengthy internal administrative process for
contract execution was fully complete, in full understanding that it had accepted the contracts and
each was in full force and effect.

20. In sum, Rhode Island law would find these forty (40) contracts to be valid,

enforceable contracts against Constellation had there been a dispute, or had Constellation
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attempted to back out of the contracts, during the time between execution by the customer and
execution by Constellation. Should the PUC find, despite this case law, that while Constellation
would have been held accountable under the contracts prior to July 1, 2022, to its detriment (had
such a situation arisen), it cannot receive the benefits of existing contracts prior to July 1, 2022
that it is entitled to under R.I. Gen. Laws § 39-26-4(f), such a finding would be arbitrary and
capricious and create an absurd result, inconsistent with Rhode Island law.

IVv. Conclusion

For the foregoing reasons, the Company respectfully requests that the Commission grant
its petition for relief exempting the contracts attached hereto as Exhibits A and B from the

requirements of R.I. Gen. Laws § 39-26-4 pursuant to R.I. Gen. Laws § 39-26-4(f).

Respectfully submitted,
CONSTELLATION NEWENERGY INC.

By its attorney,

William M. Gantz

Duane Morris LLP

100 High Street, Suite 2400
Boston, MA 02110-1724
(857) 488-4234
bgantz@duanemorris.com

RI Juris Number 8792

Dated: January 31, 2025
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