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REPORT AND ORDER 

 These matters are before the Public Utilities Commission (Commission) upon ENGIE 

Resources LLC (ENGIE) and Constellation NewEnergy, Inc.’s (CNE) (collectively, Petitioners) 

petitions for review of energy supply contracts, which the Petitioners submit are exempt from 

renewable energy obligations as set forth in Rhode Island’s Renewable Energy Standard (RES), 

codified at R.I. Gen. Laws § 39-26-4. The filings consisted of the Petitioners’ papers and exhibits 

containing supply contracts, a memorandum from Commission staff, an affidavit of Stuart Eng, 

and documents relating to the Petitioners’ contracting and enrollment processes.1 

I. Background and History 

By way of background, the RES requires energy suppliers to procure a specified percentage 

of retail electricity sales from renewable energy resources through the purchase of renewable 

energy certificates (RECs). 2  The RES was originally passed as a means to facilitate the 

development of renewable energy and establish requirements for entities selling electricity at retail 

 
1 All filings submitted in this matter can be accessed on the Commission’s website at https://ripuc.ri.gov/Docket-RES-

24-47 and https://ripuc.ri.gov/Docket-RES-25-07, or at its offices at 89 Jefferson Boulevard, Warwick, Rhode Island 

during regular business hours. 
2 See generally R.I. Gen. Laws § 39-26-4. Subsection (d) stipulates that the requirement for the purchase of renewable 

energy is met by the purchase of “NE-GIS certificates relating to generating units certified by the commission as using 

eligible renewable energy sources.” 

https://ripuc.ri.gov/Docket-RES-24-47
https://ripuc.ri.gov/Docket-RES-24-47
https://ripuc.ri.gov/Docket-RES-25-07
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to purchase RECs from eligible renewable energy resources.3 These purchases are designed to 

provide an additional revenue stream for the financing of renewable energy projects. As generally 

known in the electric industry, the purchase of a REC represents the purchase of one megawatt-

hour of renewable energy in the wholesale market.4   The statute is structured so that energy 

suppliers must purchase an increasing amount of RECs that match the amount of electricity sold 

at retail to their customers with each passing year.  

Prior to the RES’s amendment in 2022, suppliers purchased additional RECs representing 

an additional 1.5% of retail electricity sales each year. At that time, the total percentage of 

renewable energy required was 19%. In 2022, the RES was amended to accelerate the annual 

increases of renewable energy procurements. The purpose of the amendment was to achieve a State 

goal of reaching 100% renewables by 2033.5  

As amended, the RES requires suppliers to purchase an additional 4% of RECs in 2023, an 

additional 5% in 2024, an additional 6% in 2025, and so on, until Rhode Island’s electricity demand 

is matched by the supply of RECs in 2033.6 The 100% renewable energy target is frequently cited 

in public discussions proceedings. However, it is unclear whether there is widespread awareness 

of the statutory provision at the center of these dockets.  

 
3 See R.I. Gen. Laws § 39-26-3.  
4 The RES is a program that is common across the country, typically referred to as a “Renewable Portfolio Standard” 

(RPS) throughout the industry.  Rhode Island uses the term “Renewable Energy Standard,” but the concept is the same 

as an RPS.  See Renewable Energy Explained, U.S. ENERGY INFORMATION ADMINISTRATION (June 30, 2024), 

https://www.eia.gov/energyexplained/renewable-sources/portfolio-standards.php.  
5 See R.I. Gen. Laws § 39-26-4(a)(14); see also Press Release, Governor Dan McKee, Governor McKee Signs Historic 

Legislation Requiring 100% of Rhode Island’s Electricity to be Offset by Renewable Energy by 2033 (June 29, 2022), 

https://governor.ri.gov/press-releases/governor-mckee-signs-historic-legislation-requiring-100-rhode-islands-

electricity-be#:~:text=PROVIDENCE%2C%20RI%20%E2%80%93%20Continuing%20his%20%23,by%20

renewable%20production%20by%202033.   
6 For reference, under the amended RES, the total base percentage of retail electricity sales that must be procured from 

renewable energy resources increased to 23% in 2023, 28% in 2024, 34% in 2025, and will increase to 41% in 2026, 

and so on, until the total base percentage reaches 100% in 2033. See 810-RICR- 40-05-2.4. 

https://www.eia.gov/energyexplained/renewable-sources/portfolio-standards.php
https://governor.ri.gov/press-releases/governor-mckee-signs-historic-legislation-requiring-100-rhode-islands-electricity-be#:~:text=PROVIDENCE%2C%20RI%20%E2%80%93%20Continuing%20his%20%23,by%20​renewable%20production%20by%202033
https://governor.ri.gov/press-releases/governor-mckee-signs-historic-legislation-requiring-100-rhode-islands-electricity-be#:~:text=PROVIDENCE%2C%20RI%20%E2%80%93%20Continuing%20his%20%23,by%20​renewable%20production%20by%202033
https://governor.ri.gov/press-releases/governor-mckee-signs-historic-legislation-requiring-100-rhode-islands-electricity-be#:~:text=PROVIDENCE%2C%20RI%20%E2%80%93%20Continuing%20his%20%23,by%20​renewable%20production%20by%202033
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That provision, § 39-26-4(f), exempts retail electricity sales pursuant to a supply contract 

executed before July 1, 2022 from the increased RES obligations (Exemption). Section 39-26-4(f) 

states, in full: 

“Retail electricity sales pursuant to a nonregulated power producer’s 

supply contract that was executed prior to July 1, 2022, shall be 

required to obtain an additional one and one-half percent (1.5%) of 

retail electricity sales each year and are exempted from the 

requirements of subsections (a)(6) through (a)(14) of this section 

until the end date of the term of the nonregulated power producer’s 

supply contract.”7 

 

Retail suppliers under exempted contracts may follow the old RES strictures and increase 

their renewable energy procurements by 1.5% each year until the end of the term of the contract. 

For example, a long-term contract subject to the Exemption could result in a customer reaching 

100% renewable energy by as late as 2076. 8  As more electricity sales fall under exempted 

contracts, a smaller portion of total electricity consumption is required to meet the accelerated 

targets of the RES. While this outcome is consistent with the statute, it could lead to a public 

perception that the State is not on track to meet the 100% renewable energy target by 2033, even 

though the law remains fully satisfied.  

The Commission is charged with administering and enforcing the RES under R.I. Gen. 

Laws § 39-26-6. After the RES was amended, the Commission issued a notice requiring retail 

suppliers to submit contracts that they maintained qualified for the Exemption. Commission staff 

reviewed hundreds of contracts submitted by various suppliers. Staff accepted the vast majority, 

but also made nonbinding preliminary rejections of others, including the contracts at issue here. 

 
7 R.I. Gen. Laws § 39-26-4(f) (emphases added). 
8 Hr’g Tr. 7:12-15 (Apr. 15, 2025). If a retail supplier under an exempted contract procured a total base percentage of 

19% in 2022, and increased renewable energy procurements by 1.5% annually, it would take: 
100% − 19%

1.5%
= 54 years 

to reach a total base percentage of 100%. 



4 

 

The Petitioners were given an opportunity to challenge staff’s determinations and request the 

Commission’s review.  

The issues for the Commission’s consideration are: 

• The meaning of the term “executed” in § 39-26-4(f);  

• Whether each contract claimed for the Exemption was “executed” prior to July 1, 2022; 

and  

• Assuming that the contract was executed prior to July 1, 2022, in compliance with the 

statute, determining the period over which the Exemption applies (i.e., identification of 

the “end date of the term” of the contract). 

II. Contracts Submitted by the Petitioners 

ENGIE and CNE submitted a combined 154 contracts for review. The contracts come in 

different forms. For organizational purposes, the Commission divides the contracts submitted by 

the Petitioners into 4 categories (the “Partially Executed Contracts,” “Agera Contracts,” “Long 

Form Holdover Contracts,” and “Short Form Holdover Contracts”), explained further below. 

A. The Partially Executed Contracts 

The Partially Executed Contracts comprise all 46 of ENGIE’s contracts that were submitted 

in ENGIE’s Exhibit A and Supplemental Exhibit A, as well as all 40 of CNE’s contracts that were 

submitted in CNE’s Exhibit B.9  The predominant issue with respect to the Partially Executed 

Contracts is whether the contracts meet the statutory threshold of being “executed” prior to July 1, 

2022 as required by § 39-26-4(f). The Petitioners represent that the Partially Executed Contracts 

were signed by customers prior to July 1, 2022, but concede that they were either (i) not 

countersigned by the Petitioners until on or after July 1, 2022, or (ii) were countersigned on an 

 
9 See ENGIE Ex. A (Nov. 22, 2024); ENGIE Supplemental Ex. A (Jan. 21, 2025); CNE Ex. B (Jan. 31, 2025).  
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unspecified date.10  As for the Partially Executed Contracts that were countersigned on a date 

uncertain, the Petitioners did not provide further evidence as to when their countersignatures were 

affixed to the written instruments. 

The Petitioners maintain that they considered the Partially Executed Contracts in full force 

and effect when the customers signed them prior to July 1, 2022.11 The Petitioners attributed their 

delay in countersigning to their due diligence and enrollment processes that they perform after a 

customer signs the written instrument.12 However, the Partially Executed Contracts have language 

indicating that there is no effective agreement until they are executed by the parties.13 

B. The Agera Contracts 

The Agera Contracts comprise 24 of the contracts that were submitted in CNE’s Revised 

Exhibit A, which CNE ostensibly inherited from Agera Energy.14 CNE represents that the Agera 

Contracts were “undisputably executed prior to July 1, 2022” by the customers.15 Additionally, 

CNE maintains that the Agera Contracts’ initial terms have since completed, but CNE continues 

to serve customers thereunder on a “renewal provision” pursuant to the same terms and 

conditions.16  

 
10 ENGIE’s Petition, ¶¶ 5, 9 (Nov. 22, 2024); CNE’s Petition, ¶ 8 (Jan. 31, 2025). 
11 ENGIE’s Petition, ¶ 5; CNE’s Petition, ¶ 8; see also ENGIE Ex. D. 
12 Id. 
13 See, e.g., ENGIE Ex. A, at 4 (“This Sales Confirmation will not become effective as to either Party unless and until 

executed by both Parties”), 61 (“This Agreement will not become effective as to either Party unless and until executed 

by both Parties”), 74 (“THIS AGREEMENT IS NOT EFFECTIVE UNTIL EXECUTED BY BOTH PARTIES”) 

(emphasis in original); CNE Ex. B, at 1 (“Agreement is Not Valid Unless Executed by Seller”), 2 (“This Agreement 

will become effective and binding after you have signed this Agreement and we have counter-signed”). 
14 See CNE Revised Ex. A, at 32-37, 57-61, 62-68, 69-73, 99-103, 112-118, 153-161, 162-172, 173-177, 189-193,  

225-229, 230-242, 256-260, 278-282, 290-294, 295-301, 302-307, 333-337, 338-342, 358-367, 385-391, 407-411, 

417-423, 429-433 (Apr. 11, 2025). 
15 CNE’s Petition, ¶ 7. The Commission notes that CNE refers to the contracts contained in CNE’s Revised Exhibit A 

in toto as “Evergreen Contracts.” However, the Commission separated the contracts in CNE’s Revised Exhibit A into 

the Agera Contracts, Long Form Holdover Contracts, and Short Form Holdover Contracts because there are unique 

issues with respect to each category.  
16 Id. 
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None of the Agera Contracts, however, were signed by an Agera representative and the 

signature lines for the supplier are all blank.17 Immediately above the Agera Contracts’ signature 

blocks, it states that the agreements shall only be effective if executed by the parties.18 The Agera 

Contracts provide that after the completion of the initial term, the agreement will renew on a 

month-to-month basis.19 However, the pricing methodologies during the purported renewal period 

differs from the ones used during the initial terms. All the customers in the Agera Contracts appear 

to have paid a fixed price per kWh during the initial terms designated within the contract 

documents.20  During the purported renewal period, however, the contracts stipulated that the 

pricing changes from a fixed rate to a monthly variable rate methodology.21  

C. The Long Form Holdover Contracts 

The Long Form Holdover Contracts comprise 40 of the contracts that were submitted in 

CNE’s Revised Exhibit A.22 The Commission refers to these contracts as “Long Form,” because 

they are self-standing contract documents with complete terms that do not incorporate any other 

contracts. Thus, the Commission is not required to review extrinsic documents to determine the 

meaning of relevant terms in the contracts. 

Like the Agera Contracts, CNE maintains that the Long Form Holdover Contracts were 

executed prior to July 1, 2022, and that their initial terms have since completed, but CNE continues 

to serve customers thereunder on a “holdover” provision pursuant to the same terms and 

 
17 See supra, n.14. 
18 Id. 
19 Id. 
20 Id.  
21 Id. 
22 See CNE Revised Ex. A, at 1-8, 9-15, 16-23, 24-31, 38-46, 47-56, 74-81, 82-90, 91-98, 104-111, 119-129, 130-136, 

137-144, 145-152, 178-188, 194-201, 202-209, 210-216, 217-224, 243-250, 261-269, 270-277, 283-289, 308-315, 

316-323, 324-332, 343-350, 368-376, 377-384, 392-399, 400-406, 434-441, 442-449, 450-462, 463-472, 473-480, 

481-490, 491-500, 501-508, 509-520. 
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conditions.23 The Commission notes that the Long Form Holdover Contracts have two versions of 

relevant language. Both versions set forth dates when CNE’s retail supply services will begin (Start 

Date) and end (End Date) and provide for a holdover period after the End Date. Eleven of the Long 

Form Holdover Contracts explicitly disavow automatic renewal. Relevant portions of those 11 

Long Form Holdover Contracts read as follows: 

“Subject to successful enrollment of your Account(s), this 

Agreement shall commence on or about the date set forth under 

‘Start Date’ and end on or about the date set forth under ‘End Date’ 

unless extended on a holdover basis as described in this Agreement.” 

 

* * * * 

 

“Nothing in this Agreement shall be deemed to require or otherwise 

obligate us to offer or to extend the term of this Agreement, and this 

Agreement shall not automatically renew. If following 

termination or expiration of this Agreement (whether in whole or in 

part), for any reason, some or all of the Accounts remain designated 

by the UDC as being supplied by us, we may continue to serve such 

Account(s) on a month-to-month holdover basis.”24 

 

Twenty-nine of the Long Form Holdover Contracts do not specifically disclaim an 

automatic renewal, and read in relevant part as follows: 

“Subject to successful enrollment of your Account(s), this 

Agreement shall commence on or about the date set forth under 

‘Start Date’ and end on or about the date set forth under ‘End Date’ 

unless extended on a holdover basis as described in this Agreement.” 

 

* * * * 

 

“Nothing in this Agreement shall be deemed to require or otherwise 

obligate us to offer or to extend the term of this Agreement. If 

following termination or expiration of this Agreement (whether in 

whole or in part), for any reason, some or all of the Accounts remain 

 
23 CNE’s Petition, ¶ 7. The Commission refers to the “holdover” provision as a “renewal.” However, for the Long 

Form Holdover Contracts and Short Form Holdover Contracts, the term used in the contracts is “holdover.” 
24 See CNE Revised Ex. A, at 1-8, 24-31, 91-98, 104-111, 210-216, 217-224, 243-250, 343-350, 442-449, 450-462,  

491-500 (emphasis added). 
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designated by the UDC as being supplied by us, we may continue to 

serve such Account(s) on a month-to-month holdover basis.”25 

 

The Long Form Holdover Contracts contain a price methodology during the specified 

holdover period, which includes a variable rate based on either the Day Ahead or Real Time 

Locational Based Marginal Price (LMP)26 plus a fixed adder, a passthrough of all delivery costs 

and charges, and taxes. The Commission notes that the holdover period price methodology differs 

from the one imposed during the initial term, which appears to be a fixed price per kWh. During 

the holdover period, either party may terminate at any time within its discretion. 

D. The Short Form Holdover Contracts 

The Short Form Holdover Contracts comprise 4 of the contracts that were submitted in 

CNE’s Revised Exhibit A.27 The Commission refers to these contracts as “Short Form,” because 

they are much shorter in length and not self-standing contract documents. Rather, they make 

reference to an extrinsic document (i.e., a “Master Agreement”) in order to determine certain key 

terms not present in the filed contract document. 

Like the Agera Contracts and Long Form Holdover Contracts, CNE maintains that the 

Short Form Holdover Contracts were executed prior to July 1, 2022, and that their initial terms 

have since completed, but CNE continues to serve customers thereunder on a holdover provision 

pursuant to the same terms and conditions.28 The Short Form Holdover Contracts similarly have 

two slightly different relevant clauses. Both versions set forth a Start Date and End Date, and 

provide for a holdover period after the End Date. 

 
25  See id. at 9-15, 16-23, 38-46, 47-56, 74-81, 82-90, 119-129, 130-136, 137-144, 145-152, 178-188, 194-201,  

202-209, 261-269, 270-277, 283-289, 308-315, 316-323, 324-332, 368-376, 377-384, 392-399, 400-406, 434-441, 

463-472, 473-480, 481-490, 501-508, 509-520. 
26 The “Day Ahead” and “Real Time” prices are references to the ISO New England regional spot market prices for 

electric energy.  See Day-Ahead and Real-Time Energy Markets, ISO-NE, https://www.iso-ne.com/markets-

operations/markets/da-rt-energy-markets.  
27 Id. at 251-257, 351-357, 412-416, 424-428. 
28 See CNE’s Petition, ¶ 7; supra, n.23. 

https://www.iso-ne.com/markets-operations/markets/da-rt-energy-markets
https://www.iso-ne.com/markets-operations/markets/da-rt-energy-markets
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One Short Form Holdover Contract explicitly states that it will not automatically renew: 

“With respect to each Account set forth in the Account Schedule 

below, electricity supply shall commence on or about the date set 

forth under ‘Start Date’ and end on or about the date set forth under 

‘End Date’ in accordance with the terms of the Agreement. This TC 

shall not automatically renew, provided, however, service may be 

extended for a holdover term as described in the Master 

Agreement.”29 

 

The other 3 Short Form Holdover Contracts read as follows: 

“With respect to each Account set forth in the Account Schedule 

below, electricity supply shall commence on or about the date set 

forth under ‘Start Date’ and end on or about the date set forth under 

‘End Date’ in accordance with the terms of the Agreement. Service 

may be extended for a holdover term as described in the Master 

Agreement.”30 

 

 The Short Form Holdover Contracts refer to “Master Agreement[s],” which may describe 

the conditions of the holdover periods. However, the Commission was not provided with any such 

Master Agreement and no evidence was presented to reflect what may be set forth therein. 

III. The Meaning of “Executed” in § 39-26-4(f) 

 

The Petitioners maintain that the term “executed” in § 39-26-4(f) should be construed to 

mean when a contract was formed or took effect, as opposed to the dates the contracts were signed. 

In their papers, the Petitioners aver that they considered the Partially Executed Contracts in full 

force and effect when the customers signed them prior to July 1, 2022, at which time the Petitioners 

state they began performing.31 Under the Petitioners’ logic, if “executed” means when a contract 

was formed or took effect, and the Partially Executed Contracts were in effect at the time their 

 
29 See id. at 351-357 (emphases added). 
30 See id. at 251-255, 412-416, 424-428 (emphasis added). 
31 ENGIE’s Petition, ¶ 5; CNE’s Petition, ¶ 8. 
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customers signed the contracts, then the contracts were timely formed such that they qualify for 

the Exemption.32 

Prevailing principles of statutory interpretation, however, make clear that where the 

language of a statute is clear and unambiguous, the statute must be interpreted literally, and its 

words given their plain and ordinary meanings.33 The Commission finds no ambiguity in § 39-26-

4(f). The plain meaning of the term “executed” in this context means signed by the parties such 

that the contract becomes legally binding. The Commission’s interpretation is consistent with the 

definition of the term “executed,” which is “[t]o make (a legal document) valid by signing . . . .”34 

It is also consistent with Rhode Island jurisprudence.  

In La Gondola, Inc. v. City of Providence by and through Lombardi, 210 A.3d 1205 (R.I. 

2019), the Rhode Island Supreme Court considered whether a contractual amendment was binding 

if it was not signed by the one of the contracting parties.35 The Court held that the amendment was 

invalid because the contract stated that any amendment must be a written instrument agreed to and 

executed by both parties.36 In so holding, the Court found that the meaning of “execute” in the 

contract was “utterly clear and unambiguous[,]” and further stated that: 

“In the context of this case, the term ‘execute’ in a contractual 

document such as the one at issue clearly refers to putting a legal 

document into effect by signature, just as a person does when he or 

she executes a deed or a will.”37 

 

 
32 See ENGIE’s Petition, ¶¶ 11-14, 17; CNE’s Petition, ¶¶ 15-18, 20. 
33 See In re Proposed Town of New Shoreham Project, 25 A.3d 482, 504-05 (R.I. 2011) (quoting In re Narragansett 

Bay Commission General Rate Filing, 808 A.2d 631, 636 (R.I. 2002)) (internal citations omitted). 
34 Execute, Black’s Law Dictionary (12th ed. 2024). 
35 See La Gondola, Inc. v. City of Providence by and through Lombardi, 210 A.3d 1205, 1219 (R.I. 2019). 
36 Id. at 1220. 
37 Id. at 1220 (emphasis in original); see also id. at 1220 n.9. 



11 

 

The Commission also notes that the Petitioners used the term “execute” (or derivations 

thereof) as a synonym for “sign” in their papers and exhibits,38  as well as at oral argument.39 

Counsel was unable to identify authority in this jurisdiction where execution of a contract meant 

something other than a signature.40  The Petitioners cited to Smith v. Boyd, 553 A.2d 131 (R.I. 

1989), arguing that a timely contract was formed between the Petitioners and their customers 

despite a written instrument not being executed before July 1, 2022.41 However, this case is not on 

point. Section 39-26-4(f) asks when an agreement was “executed” (i.e., signed by both parties), 

not when it may have been formed. The Commission dispenses with the Petitioners’ arguments 

under Rhode Island’s Statute of Frauds for the same reason.42 

While Petitioners maintain that they considered the contract in “full force and effect” prior 

to July 1, 2022, 43 that is not the statutory standard from the plain meaning of the words. The plain 

meaning is the “execution date,” not the date that the parties considered the contract to have been 

formed. The Legislature chose the words “executed prior to July 1, 2022.” The Legislature could 

have used the words “in effect prior to July 1, 2022,” but did not do so.    

Beyond the plain meaning of the statute, there are practical considerations as well. If the 

standard was the date that the parties considered the contract to be “in effect,” parties could come 

to the Commission and claim that they had legally binding agreements taking effect prior to July 

1, 2022, even though they did not have a formally executed contract prior to July 1, 2022. And in 

 
38 E.g., ENGIE’s Petition, ¶ 5 (“When ENGIE transacted with these . . . customers, the Company required each contract 

to be executed by the customer by the end of the day on June 30, 2022, consistent with the deadline in R.I. Gen. Laws 

§ 39-26-4(f)”); ENGIE Ex. D, ¶ 6 (“The customer executes the contract documents and submits the executed contracts 

to the sales representative”); CNE’s Petition, ¶ 18 (“Even where [CNE’s] signature was delayed or undated, [CNE] 

intended to be bound by the terms of the contracts as of the moment of the customer’s execution of the written 

contracts”). 
39 See Hr’g Tr. 15:13-17, 19:10-15, 33:9-12, 40:22-41:18, 42:16-21. 
40 Id. at 35:15-36:3. 
41 See generally ENGIE’s Petition, ¶¶ 13-14; CNE’s Petition, ¶¶ 17-18. 
42 See generally ENGIE’s Petition, ¶¶ 15-16; CNE’s Petition, ¶ 19. 
43 See ENGIE’s Petition, ¶¶ 5, 9; ENGIE Ex. D, ¶ 13; CNE’s Petition. ¶ 8. 
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such cases, the Commission would have to make findings regarding the factual circumstances, the 

conduct, the intent of the parties, and what took place between the parties before and after July 1, 

2022. As such, it would require this regulatory body to make determinations regarding contract 

formation, much like the Superior Court would do during a civil lawsuit involving a contract 

dispute. The Commission finds it unreasonable to assume that the Legislature intended to create 

that type of administrative process, given the Commission’s limited resources.  

In contrast, when the plain and ordinary meaning of the word “executed” is applied, there 

is a clear, unambiguous, and easily enforceable standard that requires no need of affidavits or other 

sworn testimony claiming what the parties intended. A party need only file the contract showing 

that it was duly signed by both parties, and that would end the inquiry. The Commission concludes 

that the interpretation of the statute using the plain meaning is the most reasonable way to interpret 

it. The Legislature chose a standard based on when a contract was executed, because it is easily 

complied with, easily discernable with review by the Commission, and has no need for factual 

findings regarding the existence or timing of contract formation. 

Accordingly, the Commission finds that the term “executed” in § 39-26-4(f) means when 

the contract was signed by the parties. 

IV. Applying the Law to the Partially Executed Contracts and the Agera Contracts 

 

Having determined that the term “executed” in § 39-26-4(f) means signed by the parties 

and made legally binding, the Commission finds that the Partially Executed Contracts do not 

qualify for the Exemption. The Petitioners concede in their papers that the Partially Executed 

Contracts were signed by customers prior to July 1, 2022, but were either not signed by the 

Petitioners prior to July 1, 2022, or signed on a date uncertain.44 As for the Partially Executed 

 
44 ENGIE’s Petition, ¶¶ 5, 9; CNE’s Petition, ¶ 8. 
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Contracts signed by the Petitioners on or after July 1, 2022, they do not qualify for the Exemption 

because they were not timely put into effect by signature in consonance with the statute.  

The remaining Partially Executed Contracts that were signed by the Petitioners on a date 

uncertain were not accompanied by evidence demonstrating when the Petitioners signed those 

contracts. Accordingly, the Commission finds that they do not qualify for the Exemption.  

Additionally, as noted above, the Agera Contracts were not signed by an Agera 

representative, and therefore were not put into effect by signature.45 Thus, the Commission finds 

that none of the Agera Contracts were executed, and do not qualify for the Exemption.46 

Even if the Exemption hinged on the date of contract formation, the Partially Executed 

Contracts and Agera Contracts plainly state that there is not an effective or binding agreement until 

both parties execute the written instrument.47 Moreover, as described in the Petitioners’ papers and 

at oral argument, the Petitioners submit customer-signed contracts through an apparent due 

diligence and enrollment process before they are countersigned.48 These processes show that there 

was no meeting of the minds or intent for the Petitioners to be bound until a customer-signed 

contract had passed the Petitioners’ screening and muster. It is therefore not reasonable to assume 

that the Petitioners considered the contracts in full force and effect after the customer signed them.  

Furthermore, well-established case law requires that a contract’s unambiguous terms must 

be applied as written, and when “confronted with unambiguous contractual words, what is claimed 

to have been the subjective intent of the parties is of no moment.”49  The Partially Executed 

Contracts and Agera Contracts state that there is no effective, binding agreement until both parties 

 
45 Supra, Part II.B. 
46 Because the Commission finds that the Agera Contracts do not qualify for the exemption because they were not 

executed, the Commission does not reach the issue of changes in price methodology in the Agera Contracts. 
47 Supra, Part II.A-B. 
48 See ENGIE’s Petition, ¶ 5; ENGIE Ex. D, ¶¶ 5-12; CNE’s Petition, ¶ 9; Hr’g Tr. 19:10-22:17. 
49 See Young v. Warwick Rollermagic Skating Center, Inc., 973 A.2d 553, 559-560 (R.I. 2009) (citing Vincent Co. v. 

First National Supermarkets, Inc., 683 A.2d 361, 363 (R.I. 1996)) (emphasis in original). 
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sign the written instrument. The Petitioners’ averments that they considered the contracts to be in 

full force and effect prior to their countersignature go squarely against the clear and unambiguous 

contractual language.  

It also is significant to point out that CNE was well aware of the possible exemption that 

was pending when the legislation was passed. In anticipation of the increased RES obligations, 

CNE put language in some of its agreements that specifically interpreted the statutory exemption 

as requiring the agreements to be “fully executed by July 1, 2022” in order for the Exemption 

condition to be met.  Specifically, there is the following proviso on the second page of at least 14 

of the CNE contracts that were filed: 

“Incremental RPS Compliance Obligations:  If this Agreement is 

fully executed prior to July 1, 2022, then your contract price, 

including RPS Costs, does not include any costs associated with the 

incremental increase in the RPS compliance obligation set forth in 

the Rhode Island Senate Bill 2022-S 2274 Sub A, approved May 31, 

2022 and 2022-H 7277 Sub A, approved June 14, 2022.”50 

 

The position taken by CNE in this case simply cannot be squared with this contractual 

language. For all these reasons stated above, the Commission finds that none of the Partially 

Executed Contracts or the Agera Contracts qualify for the Exemption under § 39-26-4(f). 

V. The Long Form Holdover Contracts and Short Form Holdover Contracts 

 

As described above in Part II, CNE submitted 40 “Long Form Holdover Contracts” and 4 

“Short Form Holdover Contracts.” CNE presents identical arguments for the Exemption’s 

applicability. CNE avers that the contracts were timely executed by both parties prior to  

July 1, 2022, and that although their initial terms have since concluded, CNE continues to serve 

customers on a month-to-month basis through the “holdover” provision. 51  CNE argues that 

 
50 See, e.g., CNE Ex. B, at 81 (underlines in original). 
51 See CNE’s Petition, ¶ 7; supra, Part II.C-D. The Commission notes that CNE applied the same arguments to the 24 

Agera Contracts. CNE combined the Long Form Holdover Contracts, Short Form Holdover Contract, and Agera 
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because the Exemption applies to retail supply contracts executed prior to July 1, 2022, the 

Exemption must apply to these contracts.52  

For reasons set forth herein, Commission finds that the Long Form Holdover Contracts and 

the Short Form Holdover Contracts qualify for the Exemption up and until their specified End 

Dates, but do not qualify for the Exemption for any period following the specified End Dates.53 

A. The Long Form Holdover Contracts 

With respect to the non-Agera contracts, the Commission finds that each of the 40 Long 

Form Holdover Contracts included in Exhibit A to CNE’s petition: 

• Contain an End Date which specifies the end of the term of the contract. 

• Contain a clause which specifies that after the End Date, if the customer account 

remains designated by the utility as an account of CNE for any reason, service may 

continue for a “holdover term,” but either party may terminate the holdover term at any 

time. 

• Contain a provisional formula pricing arrangement for any “holdover term” that is 

materially different from the original price that was specified through the End Date. 

• Do not specify any price for renewable energy, but simply specify that the customer is 

responsible for all the supplier’s costs of delivery, which would include the cost(s) 

incurred to meet the supplier’s obligations under the RES. 

 
Contracts into one category which it referred to as “Evergreen Contracts.” However, as explained above, the Agera 

Contracts do not qualify for the Exemption due to lack of execution by an Agera representative. See supra, Part IV. 
52 See CNE’s Petition, ¶ 11. 
53 The Commission notes that CNE points to Shabeck v. Standard Fire Ins. Co., 46 R.I. 121, 125 A. 288 (1924) for the 

proposition that “[t]he effect of a renewal is to continue the policy under the original stipulations.”  

CNE’s Petition, ¶ 12. However, the language that CNE cites is from Rhode Island’s statutory standard form of fire 

insurance policy, and has no bearing on commercial dealings like the ones at issue here. Accordingly, the Commission 

dispenses with CNE’s reference to Shabeck as it is not on point. 
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Considering these factual findings, it is apparent that the holdover periods contained in the 

Long Form Holdover Contracts do not represent the type of contract that falls within the ambit of 

the Exemption and the Legislature’s intention behind the Exemption. The purported holdover 

periods create, in essence, a contract in perpetuity, whereas the Exemption was intended as a 

temporary reprieve. If the Commission were to apply the Exemption to contracts in perpetuity, it 

would conflict with the law.  

The Exemption may have been designed, in part, to avoid disruptions to preexisting 

contractual expectations. If parties had executed a retail supply contract under the expectation that 

suppliers would purchase an additional 1.5% of renewable energy annually and made 

commitments that locked the parties into fixed pricing relating to RES compliance costs that 

reflected that assumption, it would have been unjust if the Legislature disrupted those expectations 

through a statutory amendment.54 Thus, the Exemption allows contracts abiding by the old RES 

strictures to continue until the end of their terms, at which point exempted customers would “catch 

up” to the new RES requirements. However, the legislation does not reflect an intention to broadly 

permit Exemptions that serve as a means to effectuate a perpetual evasion of RES obligations.  

Accordingly, the Commission finds that the Long Form Holdover Contracts qualify for the 

Exemption through the End Dates specified therein, but do not qualify for the Exemption for any 

period following the applicable specified End Dates. 

  

 
54 It is worth noting that all of the CNE contracts which contain the holdover provision upon which CNE relies specify 

that the customer is responsible for all the supplier’s costs of delivery, which would include the cost(s) incurred to 

meet the supplier’s obligations under the RES. Thus, under the express terms of the CNE contracts, CNE was not 

taking any financial risk relating to a change in the future RES requirements, nor did CNE’s customers rely on a fixed 

cost for any future RES compliance during the holdover period. 
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B. The Short Form Holdover Contracts 

With respect to the non-Agera contracts, the Commission finds that each of the 4 Short 

Form Holdover Contracts included in Exhibit A to CNE’s petition: 

• Contain an End Date which specifies the end of the term of the contract. 

• Contain a clause which specifies that “service may be extended for a holdover term as 

described in the Master Agreement.” 

• But CNE did not file any of the referenced Master Agreements. 

Because the Commission cannot ascertain the nature of the holdover period laid out in the 

Short Form Holdover Contracts, the Commission finds that CNE has not met its burden of proof 

to show that the Short Form Holdover Contracts qualify for the Exemption beyond the specified 

End Dates in the contracts. Thus, like the Long Form Holdover Contracts, the Short Form Holdover 

Contracts qualify for the Exemption through the End Dates specified therein, but do not qualify 

for the Exemption for any period following the applicable specified End Dates. 

VI. Open Meeting  

 

At an Open Meeting held on April 30, 2025, the Commission reviewed the filings and, after 

discussion, approved the factual findings and conclusions consistent with this Report and Order.  

Accordingly, it is hereby: 

(25345) ORDERED: 

1. None of the contracts submitted by ENGIE in its petition were executed prior to  

July 1, 2022. Accordingly, they do not qualify for the Exemption. 

2. None of the contracts submitted by CNE that were included in Exhibit B to CNE’s 

petition were executed prior to July 1, 2022. Accordingly, they do not qualify for the 

Exemption. 
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3. The contracts included in Exhibit A to CNE’s petition that are attributable to Agera, 

and are referred to herein as Agera Contracts, were not fully executed by both parties, 

and thus were not executed prior to July 1, 2022. Accordingly, they do not qualify for 

the Exemption. 

4. With respect to the non-Agera contracts, each of the 40 Long Form Holdover Contracts 

included in Exhibit A to CNE’s petition: 

a. Contain an End Date which specifies the end of the term of the contract. 

b. Contain a clause which specifies that after the End Date, if the customer account 

remains designated by the utility as an account of CNE for any reason, service 

may continue for a “holdover term,” but either party may terminate the holdover 

term at any time. 

c. Contain a provisional formula pricing arrangement for any “holdover term” that 

is materially different from the original price that was specified through the End 

Date. 

d. Do not specify any price for renewable energy, but simply specify that the 

customer is responsible for all the supplier’s costs of delivery, which would 

include the cost(s) incurred to meet the supplier’s obligations under the RES. 

Accordingly, the Commission finds that the “holdover term” does not qualify for the 

Exemption. Thus, the Commission finds that the contracts qualify for the Exemption 

through the End Date, but do not qualify for the Exemption for any period following 

the applicable specified End Date. 

5. With respect to the non-Agera contracts, each of the 4 Short Form Holdover Contracts 

included in Exhibit A to CNE’s petition: 
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a. Contain an End Date which specifies the end of the term of the contract. 

b. Contain a clause which specifies that “service may be extended for a holdover 

term as described in the Master Agreement.” 

c. But CNE did not file any of the referenced Master Agreements. 

Accordingly, the Commission finds that CNE failed to meet its burden of proof 

showing that there was a contractual arrangement that meets the requirements of  

§ 39-26-4(f) beyond the specified End Date in each of those contracts. Thus, the 

Commission finds that the Short Form Holdover Contracts qualify for the Exemption 

through the End Date, but do not qualify for the Exemption for any period following 

the applicable specified End Date. 

6. ENGIE’s motion for protective treatment of confidential information contained in 

Exhibits A and C, and Supplemental Exhibit A, is approved. The records shall be 

exempt from public disclosure under R.I. Gen. Laws § 38-2-2(4)(B). 

7. CNE’s motion for protective treatment of confidential information contained in 

Exhibits A through D is approved. The records shall be exempt from public disclosure 

under R.I. Gen. Laws § 38-2-2(4)(B). 

 

 

 

 

 

 






