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The Advocacy Section of the Division of Public Utilities and Carriers (“Division”) hereby
submits this brief post-hearing memorandum responding to the Hearing Officer’s comments and
questions regarding the Rhode Island Supreme Court’s decision in Narragansett Electric Co. v.
Harsch, 368 A.2d 1194 (R.1. 1977). The matter was a statutory petition for certiorari brought by
the Narragansett Electric Company, seeking a review of the Public Utilities Commission’s
(“Commission”) Report and Order in a rate proceeding instituted by the company.

As part of its decision in Harsch, the Court reviewed the questions of whether the Attorney
General represented the public or the Commission and whether or not the Commission is a proper
party to this petition. Id. at 400. In reviewing these questions, the Court opined on the
interpretation of Rhode Island G.L.1956 (1969 Reenactment) § 39-1-3 as to the powers and duties
of the Commission and Division.

The Court initially stated that, “[ilnasmuch as [§ 39-1-3] is not entirely clear in its
delineation of the powers of the [Clommission and [D]ivision respectively, we must attempt herein

to ascertain the legislative intention from a consideration of the legislation in its entirety, viewing



the language used therein in the light, nature, and purpose of the enactment thereof.” Id. at 402
(internal citation omitted).

After undertaking a review of the legislative intent, the Court determined that the General
Assembly intended by its enactment of § 39-1-3 in 1969 “to segregate the judicial and
administrative attributes of ratemaking and utilities regulation and to vest them separately and
respectively in the [Clommission and the administrator.” Id.

As a result of the Court’s review of § 39-1-3, it determined that the Attorney General
represented the Division, not the public or the Commission, in the appellate proceeding, and that
the Commission was a not proper party to the petition, but was not a fatal flaw in the proceeding.
1d. at 405-406.

The Court in Harsch never reviewed or discussed the meaning of R.I. Gen Laws § 39-2-5,
“Exceptions to anti-discrimination provisions,” the statute at issue in the instant matter, which was
in place in 1969 at the time of the General Assembly’s revision to § 39-1-3.

Of further note is that § 39-2-5 has been amended approximately 20 times in the almost 50
years since the 1977 decision in Harsch. In none of those amendments did the General Assembly
revise the wording of that statute to change references of the “Division” to the “Commission.”

The Rhode Island Supreme Court has reviewed the interpretation of § 39-2-5, most recently
in 2019 in In re A&R Marine Corp., 199 A.3d 533 (R.I. 2019). That matter was a statutory petition
for certiorari brought by the Town of Portsmouth to review a Commission order that denied the
town’s request for a discounted rate for ferry service in a rate case. A & R Marine relied upon §
39-2-5(2) in contending that “because A & R [Marine] ha[d] not proposed any discounted rates

for the town, and because the Division ha[d] not approved any discounted rates for the town, . . .



the [PUC could not], as a matter of law, consider the town’s request for such a discount.” Id. at
535.

In that case, the underlying Commission Report and Order acknowledged that § 39-2-5
requires, in part, “that the Division determine ‘whether the proposal would be just and reasonable,
be required to meet the interests of the public, and not be unjustly discriminatory.’” Id. at 536.
The Commission pointed out that “the Division had not performed an analysis of whether the rate
would fall within the parameters of the statute’s exception to the anti-discrimination provisions.”
Id. at 537.

The Court in A&R Marine stated that “the resolution of this case hangs on the interpretation
of [§ 39-2-5].” Id. at 539. Although the Court decided against the town on an issue other than the
role of the Division in reviewing and approving a preferential rate, it twice stated that § 39-2-5 is
clear and unambiguous. Id. at 539 and 540. However, the Court noted that preferential rate
treatment of utility customers is generally prohibited except by way of Division authorization. /d.
at 540 (citing Rhode Island Consumers’ Council v. Smith, 302 A.2d 757, 775 (R.1. 1973).

As discussed in the Advocacy Section’s initial Memorandum on Issue of Subject Matter
Jurisdiction of Division under R.I. Gen. Laws § 39-2-5(2) and reiterated in A&R Marine:

It is a venerable principle that, in interpreting a statute, our ultimate goal is to give
effect to the General Assembly’s intent.” In that pursuit, we have noted that, when
the language of a statute is clear and unambiguous, [this Court] must interpret the
statute literally and must give the words of the statute their plain and ordinary
meanings. The plain statutory language is the best indicator of legislative intent.
Moreover, when we examine an unambiguous statute, there is no room for

statutory construction and we must apply the statute as written. (internal citations
and quotation marks omitted). /d. at 539.



The language of § 39-2-5 is clear and unambiguous. Therefore, the Division “must
interpret the statute literally and must give the words of the statute their plain and ordinary
meanings.” See id.

The Rhode Island Supreme Court has reviewed similar matters dealing with the division
of duties of the Commission and Division under Title 39 in O Neil v. Interstate Nav. Co., 565 A.2d
530 (R.I. 1989). That matter was a consolidated statutory petition for certiorari brought by the
town of New Shoreham and the Rhode Island Attorney General. The petitioners sought review
from the Commission’s dismissal of Interstate Navigation Company’s application for rate change,
premised upon the Commission’s determination that it lacked subject-matter jurisdiction pursuant
to R.I. Gen. Laws § 39-1-3. /d. at 532.

In its dismissal, the Commission interpreted specific legislative grants of rate-making
power to the Division over certain common carriers under R.I. Gen. Laws § 39-3-3 to extend to
all common carriers including ferries. /d.

The Court stated that the Legislature delegated some of the Commission’s rate-making
authority to the Division. Id. at 533 (providing examples of delegated authority under Title 39).
However, the Court stated that “this delegation of rate-making authority is not absolute; it is limited
to those specifically enumerated by the Legislature. Had the Legislature intended to delegate rate-
making authority over ferries to the division, it would have done so in a similar manner.” /d.

The Legislature clearly enumerated delegation of rate-making authority over special rates
in § 39-2-5(2), which states, in part “(2) With the approval of the division, any public utility may
give free transportation or service, upon such conditions as the public utility may impose, or grant
special rates therefor. . . .” As noted previously, this statute is not ambiguous and has been in

force for decades, well before the Court’s 1977 decision in Harsch. Because the statute is not



ambiguous the Division “must interpret the statute literally and must give the words of the statute
their plain and ordinary meanings.” See A&R Marine Corp., 199 A.3d at 539.

Based upon the reasons stated above and the Advocacy Section’s initial Memorandum on
Issue of Subject Matter Jurisdiction of Division under R.I. Gen. Laws § 39-2-5(2), the Division
has jurisdiction, pursuant to R.I. Gen. Laws § 39-2-5(2), to review the Petition submitted by Rhode
Island Energy in this matter.
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