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POST-HEARING BRIEF OF
THE NARRAGANSETT ELECTRIC COMPANY
D/B/A RHODE ISLAND ENERGY

The Narragansett Electric Company d/b/a Rhode Island Energy (the “Company” or
“Rhode Island Energy”’) submits this post-hearing brief in the above-captioned proceeding,
regarding the jurisdiction of the Division of Public Utilities and Carriers (“Division”) to approve
a special rate pursuant to R.I. Gen. Laws § 39-2-5(2) (“Section 39-2-5(2)”), as requested in the
Company’s Petition for Approval of Amendment to Firm Natural Gas Transportation Service
Agreement with Manchester Street, L.L.C. (“Petition”). This post-hearing brief supplements the
Company’s Memorandum in Response to Hearing Officer Question Regarding Jurisdiction filed
on August 18, 2025 (the “Memorandum on Jurisdiction”), based on comments raised by the
Hearing Officer during the evidentiary hearing conducted in this proceeding on January 27,
2026. The position and arguments raised in the Company’s Memorandum on Jurisdiction are
expressly incorporated herein.

I. INTRODUCTION

On June 6, 2025, the Company submitted its Petition to the Division, seeking approval of

Amendment No. 2 to the Firm Natural Gas Transportation Service Agreement (“Agreement”)



with Manchester Street, L.L.C. (“Customer”).! Amendment No. 2 to the Agreement provides for
a limited, short-term extension of a special rate between the Company and the Customer. The
Division approved the special rate set forth in the Agreement in Docket No. D-15-04, Order No.
21936, pursuant to Section 39-2-5(2), which states in pertinent part (emphasis added):

With the approval of the division, any public utility may . . . grant special rates

therefor . . . to any special class or classes of persons, not otherwise referred to in

this section, in cases where the same shall seem to the division just and

reasonable, or required in the interests of the public, and not unjustly

discriminatory.

On August 18, 2025, the Company submitted, at the request of the Hearing Officer, its
Memorandum on Jurisdiction, which explains the legal basis for why the Division has the subject
matter jurisdiction and authority to review and approve special rates pursuant to Section 39-2-
5(2). The Division Advocacy Section (“Advocacy Section”) also submitted a memorandum on
the Hearing Officer’s jurisdictional question, presenting the same conclusion as the Company.

During the evidentiary hearing on January 27, 2026 in this matter, the Company and the
Advocacy Section reiterated their positions that jurisdiction of the Petition is properly before the
Division pursuant to Section 39-2-5(2). In response, the Hearing Officer raised additional
comments with respect to the jurisdictional issue, purporting to suggest that the Division may not
have jurisdiction to approve a special rate under Section 39-2-5(2), despite the express language
of the statute that special rates may only be granted “[w]ith the approval of the division.” In
particular, the Hearing Officer posited that the specific word “division” in Section 39-2-5(2)

really means “commission.” Accordingly, the Company submits this post-hearing brief to

provide supplemental information further demonstrating the Division’s authority over this matter

! For purposes of referring to the Agreement and any amendments in this proceeding, “the Company” refers

collectively to Rhode Island Energy and any of its predecessors; and “the Customer” refers collectively to
Manchester Street, L.L.C. and any of its predecessors, unless otherwise stated.
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pursuant to Section 39-2-5(2). An interpretation that the Division does not have jurisdiction to
approve a special rate pursuant to the express terms of Section 39-2-5(2) would be an error of

law.

II. DISCUSSION

A. The Division Does Not Have Discretion to Change Words of a Statute.

Section 39-2-5(2) of the Rhode Island General Laws is a clear and unambiguous statute,
which must be construed given the plain and ordinary meaning of the language used therein.
Therefore, the Division must apply the statute as written by the Legislature and is without
authority to reject the existing language of the statute or read different words into the statute.

This is a bedrock principle of statutory interpretation. The “ultimate goal” in interpreting

a statute “is to give effect to the General Assembly’s intent.” DeMarco v. Travelers Insurance

Co., 26 A.3d 585, 616 (R.I. 2011). “[W]hen the language of a statute is clear and unambiguous,”
the Division “must interpret the statute literally and must give the words of the statute their plain

and ordinary meanings.” State v. LaRoche, 925 A.2d 885, 887 (R.I. 2007); see also State v.

Graff, 17 A.3d 1005, 1010 (R.I. 2011) (“[T]he plain statutory language is the best indicator of
legislative intent.””). When examining an unambiguous statute, there is no room for statutory
construction and the Division must apply the statute as written. LaRoche, 925 A.2d at 887. The
Division does not have the discretion to contravene the plain language of a statute where the
language of a statute is clear and unambiguous.

Rhode Island courts will reject an agency interpretation of a statute that is contrary to the

plain language of the statute. Tanner v. Town Council of Town of E. Greenwich, 880 A.2d 784,

792-93 (R.I. 2005); Rossi v. Employees’ Ret. Sys., 895 A.2d 106, 113 (R.I. 2006). The Supreme

Court has long held that administrative agencies, like the Division, “are statutory creations

possessing no inherent common-law powers.” Little v. Conflict of Interest Commission, 121 R.1I.
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232,237,397 A.2d 884, 886 (1979). This means that the Division “cannot modify the statutory
provisions under which it acquired power.” Id. A ruling that finds that the Division has no
authority to approve a special rate pursuant to Section 39-2-5(2) would do just that.

During oral argument at the evidentiary hearing, the Hearing Officer questioned whether
the word “division” in the statute really means “commission.” In this case, it does not —
“division” means “division.” The word “division” is clear and unambiguous in the statute and
must be interpreted literally as the “division.” Therefore, the special rate proposed by the
Company through Amendment No. 2 in this proceeding can be granted only “with the approval
of the division,” as stated. Section 39-2-5(2). Finding otherwise would be an error of law.

B. The General Assembly Has Revised Section 39-2-5(2) Many Times Without
Revising the Word “Division”

“It is well established that the Legislature is presumed to know the state of existing

relevant law when it enacts or amends a statute.” Smith v. Retirement Bd. of Employees’

Retirement Sys. of the State of Rhode Island, 656 A.2d 186, 189 (R.I. 1995); Narragansett Food

Services, Inc. v. Rhode Island Dept. of Labor, 420 A.2d 805, 808 (R.I. 1980). This applies to the

effect which the Legislature’s own action or nonaction may have on the enactment or

amendment of a statute. See Kayak Centre at Wickford Cove, LLC v. Town of Narragansett,

116 A.3d 250, 254 (R.I. 2015) (“The Legislature was certainly free to include concession

contracts within the ambit of § 45-55-5, but it chose not to do so0.”) (citing Narragansett Food

Services, Inc., 420 A.2d at 808); see also Felice v. Rhode Island Bd. of Elections, 781 F.Supp.

100, 104 (D.R.I. 1991) (General Assembly amended statute for one reason, but did not make
other changes, supporting General Assembly’s intent to apply rest of the statute as written)

(citing Narragansett Food Services, Inc., 420 A.2d at 808).




Knowing full well that Section 39-2-5(2) specifically refers to the “division,” and not the
“commission,” the Legislature nonetheless chose not to revise that provision, despite multiple
revisions to R.I. Gen. Laws § 39-2-5 over the years. In fact, the Legislature has amended R.I.
Gen. Laws § 39-2-5 twenty-two times since the enactment of R.I. Gen. Laws § 39-1-3 (“Section
39-1-3) in 1969, which describes the general authority of the Commission and the Division
(described below), and eight times since the last amendment to Section 39-1-3 in 1996.> Not
once in any of those amendments did the Legislature revise the specific reference to the
“division” in Section 39-2-5(2) as having the express authority to approve special rates. This
conclusively demonstrates that the Division has the authority to approve special rates under

Section 39-2-5(2). See Narragansett Food Services, Inc., 420 A.2d at 808 (“The Legislature is

presumed to know the state of existing relevant law when it . . . amends a statute.”).
If the Legislature had wanted to take the authority to approve special rates under Section

39-2-5(2) away from the Division, it could have and would have done so. Brennan v. Kirby, 529

A.2d 633, 637 (R.I. 1987) (“The Legislature must be presumed to know how to amend and
repeal statutes.”). It did not. Had the Legislature made that change and substituted
“commission” for “division,” then the Company would have filed this petition with the
Commission. However, the Company filed the Petition with the Division because Section 39-2-
5(2) specifically states that special rates shall be approved by the Division — even after multiple
amendments to R.I. Gen. Laws § 39-2-5. Therefore, jurisdiction over this matter is properly with

the Division. Ignoring the fact that the term “division” in Section 39-2-5(2) has never been

2 Since 1969, the Legislature amended R.I. Gen. Laws § 39-2-5 in P.L. 1971, ch. 256, § 3; P.L. 1976, ch.
113,§ 1; P.L. 1983, ch. 216, § 1; P.L. 1985, ch. 48, § 1; P.L. 1986, ch. 352, § 1; P.L. 1987, ch. 226, § 1; P.L. 1988,
ch. 388, § 1; P.L. 1988, ch. 580, § 2; P.L. 1989, ch. 306, § 1; P.L. 1990, ch. 182, § 1; P.L. 1991, ch. 113, § 1; P.L.
1992, ch. 136, § 1; P.L. 1993, ch. 115, § 5; P.L. 1995, ch. 168, § 1; P.L. 1997, ch. 326, § 105; P.L. 2004, ch. 378, §
4; P.L. 2004, ch. 504, § 4; P.L. 2006, ch. 236, § 7, eff. June 29, 2006; P.L. 2006, ch. 237, § 7, eff. June 29,

2006; P.L. 2008, ch. 475, § 20, eff. July 5, 2008; P.L. 2011, ch. 132, § 1, eff. June 29, 2011; P.L. 2011, ch. 148, §
1, eff. June 29, 2011.


https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I745E1435AB-1E49E7B702A-1E4DD3F9952)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3710729044-294D3B9A481-DC5A57273D6)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I146C3F6463-2644E39F7A6-D54514F862A)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I146C3F6463-2644E39F7A6-D54514F862A)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(ID4B9A994E8-F34FEC902B7-72F376B9C72)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I9989E3CA66-764224B7AA5-D968BDEAD69)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I0A81B78B66-F845E3B86CE-75C25B8E945)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3FD41360D8-0C11D8AFFF9-57CC7FCD6AF)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3FD41360D8-0C11D8AFFF9-57CC7FCD6AF)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE5215840DA-5611D8AFFF9-57CC7FCD6AF)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(ID1F774E00D-EC11DB91B7D-03A70918862)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IF92EF37010-F411DB91B7D-03A70918862)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I872FA0A059-8911DD850AB-3214D6AAF2B)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I334FEAC0AE-5A11E0AE2FA-E1A918B4887)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I551610A0B4-8E11E0997EF-078BB104B74)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I551610A0B4-8E11E0997EF-078BB104B74)&originatingDoc=N14043DC033E211DCA31EE572C0396B40&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=b3a719b47235475fa50cebaabfc899b3&contextData=(sc.History*oc.Category)

revised to “commission,” and on that basis finding that the Division does not have authority to
approve a special rate under Section 39-2-5(2), would be an error of law.

C. Specific Statutes Prevail Over General Statutes

Section 39-2-5(2) is a more specific statute than the general provisions of R.I. Gen. Laws
§ 39-1-3. A ruling that the Commission’s general ratemaking authority pursuant to Section 39-
1-3 preempts the Division with respect to the approval of special rates under Section 39-2-5(2)
would be at odds with the express provisions of Section 39-2-5(2), which specifically confer
authority to approve special rates to the Division.

“[S]tatutes relating to the same subject matter should be considered together so that they
will harmonize with each other and be consistent with their general objective scope.” Tiernan v.
Magaziner, 270 A.3d 25, 30 (R.I. 2022) (citations and internal quotations omitted). Courts will
“attempt to construe two statutes that are in apparent conflict so that, if at all reasonably possible,
both statutes may stand and be operative.” Id. When general and specific statutes conflict, the
Supreme Court adheres to the principle that the more specific statute controls. Id. (citing Felkner

v. Chariho Regional School Committee, 968 A.2d 865, 870 (R.I. 2009) (quoting Morales v.

Trans World Airlines, Inc., 504 U.S. 374, 384, 112 S. Ct. 2031, 119 L.Ed.2d 157 (1992)); see

also Police and Firefighter’s Retirement Ass’n of Providence v. Norberg, 476 A.2d 1034, 1036

(1984) (referring to the Supreme Court’s “familiar construction ‘when a general provision shall
be in conflict with a special provision relating to the same or a similar subject, the two provisions
shall be construed, if possible, so that effect may be given to both, and that if effect cannot be
given to both the special provision shall prevail’”).

The Commission’s general ratemaking authority is conferred by the general provisions of

R.I. Gen. Laws § 39-1-3(a), which states:



To implement the legislative policy set forth in § 39-1-1 and to serve as the
agencies of the state in effectuating the legislative purpose, there are hereby
established a public utilities commission and a division of public utilities and
carriers. The commission shall serve as a quasi-judicial tribunal with jurisdiction,
powers, and duties to implement and enforce the standards of conduct under § 39-
1-27.6 and to hold investigations and hearings involving the rates, tariffs, tolls,
and charges, and the sufficiency and reasonableness of facilities and
accommodations of railroad, gas, electric distribution, water, telephone, telegraph,
and pipeline public utilities . . . .

The general authority of the Division is conferred by the general provisions of R.I. Gen. Laws
§ 39-1-3(b), which states (emphasis added):

The administrator shall be a person who is not a commissioner and who shall

exercise the jurisdiction, supervision, powers, and duties not specifically assigned

to the commission, including the execution of all laws relating to public utilities’

and carriers and all regulations and orders of the commission governing the

conduct and charges of public utilities and who shall perform other duties and
have powers as are hereinafter set forth.

In addition, both the Commission and Division are also generally vested “the exclusive
power and authority to supervise, regulate, and make orders governing the conduct” of public
utilities, including “protecting them and the public against improper and unreasonable rates,
rolls, and charges by providing full, fair, and adequate administrative procedures and remedies.”
R.I. Gen. Laws § 39-1-1(c). Therefore, the Commission and the Division’s general power and
authority under R.I. Gen. Laws § 39-1-1 and R.I. Gen. Laws § 39-1-3 include “to regulate” and
to “make orders . . . protecting the public against improper and unreasonable rates.”

Separate from those general provisions, Section 39-2-5(2) specifically confers

jurisdiction to the Division to approve special rates (emphasis added):

3 The Division’s authority over “execution of all laws relating to public utilities” under R.I. Gen. Laws § 39-

1-3(b) includes execution of Section 39-2-5(2). As discussed in more detail in the Company’s Memorandum on
Jurisdiction, In re A & R Marine Corp., 199 A.3d 533 (R.I. 2019) (“A&R Marine”) held that Section 39-2-5(2)
grants public utilities, and only public utilities, the discretion to propose special rates with the approval of the
Division. A&R Marine at 540. This holding does not change the conclusion that the Division has exclusive
jurisdiction to review and approve special rates pursuant to Section 39-2-5(2).
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With the approval of the division, any public utility may . . . grant special rates

therefor . . . to any special class or classes of persons, not otherwise referred to in

this section, in cases where the same shall seem to the division just and

reasonable, or required in the interests of the public, and not unjustly

discriminatory.

In construing the statutory provision, the Division cannot subordinate the more specific
provisions of Section 39-2-5(2) to a more generalized statute under R.I. Gen. Laws § 39-1-3 to
justify an outcome contrary to clear legislative intent. That is not a choice that an administrative
agency can legally make.

Therefore, to the extent the Division perceives any conflict between Section 39-1-3 and
the more specific Section 39-2-5(2), the mandates of Section 39-2-5(2) — as the more specific
legislation — must prevail. See Tiernan, 270 A.3d at 30 (when the Supreme Court is confronted
with “competing statutory provisions that cannot be harmonized, we adhere to the principle that
the specific governs the general”). The Division cannot lawfully reject the provisions of a
specific statute, i.e., Section 39-2-5(2) conferring subject matter jurisdiction and authority for
approval of special rates specifically to the Division, in favor of Commission jurisdiction under a
general statutory provision, such as Section 39-1-3.

Accordingly, Section 39-2-5(2), as the more specific statute, controls over the more
general Section 39-1-3. An interpretation of Section 39-2-5(2) that ignores the specific terms of
the statute, and instead applies a more general statute, to find that the Division does not have

authority to approve the special rate would be an error of law.

D. The Question Addressed in the 2008 Memorandum Is a Different Question
with a Different, Correct Result.

In support of the Hearing Officer’s argument that “division” really means “commission,”
the Hearing Officer identified a Memorandum Regarding Legal Basis of Low-Income Discount

Rate filed by National Grid in 2008, in Docket No. 3943 (the “2008 Memorandum™). Docket



No. 3943 was a base distribution rate proceeding involving the predecessor owner of the
Company, National Grid, in which National Grid sought to implement a low-income discount.
The question that arose in that case was whether the Commission had authority to implement a
low-income discount rate given that the statutory language of Section 39-2-5(2) refers to the
“division” and allots to the “division” the authority to approve a “special rate.” The 2008
Memorandum found that “there is statutory authority for the low-income discount to be approved
by the Commission, provided that the Commission finds that it is just and reasonable and not
unjustly discriminatory.” 2008 Memorandum at 3-4.

Importantly, the 2008 Memorandum is based on the precedent of the Rhode Island

Supreme Court (the “Court”) in Narragansett Electric Company v. Harsch, 117 R.I. 395, 368

A.2d 1194 (1977). In that case, the specific question before the Court was “whether the Attorney
General represented the public or the Public Utilities Commission and whether or not the
commission is a proper party to this petition.” 117 R.I. 395, 400. However, in the course of
answering that question, the Court expounded on the scope of authority granted by statute to the
Commission and the Division. Relevant to the case at hand, the Court turned to the language of
the statute to delineate the split of authority between the Commission and the Division, stating
that “[iJnasmuch as the entire field of utilities regulation is governed by statute, the resolution of
these questions lies in our reading of the pertinent provisions of the general laws.” Id.

With respect to its reading of the statutory framework, the Court explained that, “prior to
1969, all authority to regulate utilities and to set and approve rates was vested in the Division of
Public Utilities within the Department of Business Regulation” and that “[a]ll matters involving
proposed changes in rates were submitted to the administrator of said division for hearing,

investigation and the issuance of appropriate orders,” with the Division of Public Utilities



“exercising a [broad] range of administrative powers and whatever judicial powers were
incidental to the general duties to conduct hearings and to make investigations as to the propriety
of proposed changes in utility rates” Id. at 400-401. The Court further explained that:

With the enactment of P.L.1969, ch. 240, s 1, the General Assembly effected a

major revision of the processes by which proposed rate changes were to be

scrutinized and by which utilities were generally to be regulated. Most

significantly, the newly enacted [section] 39-1-3 created within the Department of

Business Regulation a Public Utilities Commission (the commission) and a

Division of Public Utilities and Carriers (the division) which were both ordained
as independent bodies free from the jurisdiction of the department director.

Id. at 401 (emphasis added).

Further, the Court delineated the powers granted by statute to the “two new units” as
assigning to the Commission the jurisdiction to “hold investigations and hearings involving the
rates, tariffs, tolls and charges and the sufficiency and reasonableness of facilities and
accommodations of (various) public utilities,” and assigning to the Division that it “shall exercise
the jurisdiction, supervision, powers and duties not specifically assigned to the commission.”
Id. at 402 (emphasis added). The Court further expounded that “[i]Jnasmuch as the statute is not
entirely clear in its delineation of the powers of the commission and division respectively,
we must attempt herein to ascertain the legislative intention from a consideration of the
legislation in its entirety, viewing the language used therein in the light, nature, and purpose
of the enactment thereof.” 1d. at 402 (emphasis added). The Court also held that “the General
Assembly intended by its enactment to segregate the judicial and administrative attributes of
ratemaking and utilities regulation and to vest them separately and respectively in the
commission and the administrator (or division).” Id. at 2. Further, the Court commented on “the
interrelationship which the statute has established between the commission and the

administrator (or division) in matters dealing with rates, tariffs, tolls and charges,” where in
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matters “brought for hearing before the commission, the division would assume a role not unlike
that of a party in interest.” Id. at 403 (emphasis added).

Thus, the Court’s decision in Narragansett v. Harsch is directly on point here, in that it

instructs that questions regarding the scope of authority as it relates to the Commission and the
Division must be decided by specific reference to the statutory language, as well as with
consideration of the “entirety” of the legislation. To that end, it is clear that the statute created
“two units,” with the new Commission vested with broad, general authority to set rates, tariffs,
tolls and charges for utility service and the Division vested with “jurisdiction, supervision,

powers and duties, not specifically assigned to the commission.” Narragansett v. Harsch, 117

117 R.I. 395, 403. Thus, in the 2008 rate case, the question as to whether the Commission had
statutory authority to approve a low-income discount rate within the context of a general rate
proceeding was correctly answered by a reading of the statute construing the Commission’s
general authority to set rates (granted in 1969 with a change in legislation) as encompassing the
power to design a discount rate for a broad segment of customers within the context of a base-
rate proceeding, so long as that rate was just and reasonable and not unjustly discriminatory, i.e.,
the power to set that general rate was specifically assigned to the Commission. Conversely, the
language used in Section 39-2-5(2) with reference to “the division” did not curtail the
Commission’s authority to set that general discount rate. See, 2008 Memorandum at 3 (“[t]he
law was later revised in 1969, giving ratemaking authority to the Commission.”).

The question in this proceeding is different in considering whether the Division has
authority to approve a “special rate” for a particular customer, which is not an exercise in general
ratemaking authority, as that power is specifically assigned to the Commission. Here, the

Court’s instructions in Narragansett v. Harsch dictate that the Division look to the statutory terms

-11-



to answer the question as to whether that power was specifically assigned to the Commission as a
matter of general ratemaking authority (thereby cutting off the Division’s authority to make the
decision), or whether the plain language of the statute confers specific authority on the Division,
which it does. Here, the Company is seeking approval of a specific, special rate pursuant to the
specific language of a statute that requires Division approval. The well-established principles of
statutory construction discussed herein and in the Company’s Memorandum on Jurisdiction
substantiate the conclusion that the plain language of the statute confers specific authority on the

Division to approve this rate. See, e.g., Tiernan, 270 A.3d at 30 (holding when general and

specific statutes conflict, the Supreme Court adheres to the principle that the more specific
statute controls); LaRoche, 925 A.2d at 887 (holding when the language of a statute is clear and
unambiguous, the court “must interpret the statute literally and must give the words of the statute

their plain and ordinary meanings”); Narragansett Food Services, Inc., 420 A.2d at 808 (“The

Legislature is presumed to know the state of existing relevant law when it . . . amends a

statute.”); Little v. Conflict of Interest Commission, 121 R.I. 232, 397 A.2d at 886 (stating an

agency ‘“cannot modify the statutory provisions under which it acquired power”).

In addition, the proposed low-income discount rate is a tariffed rate, over which only the
Commission has authority. R.I. Gen. Laws § 39-1-3(a). Therefore, in Docket No. 3943
concerning the 2008 Memorandum, authority over the low-income discount as a “special rate”
had to be read as a power of the Commission, because only the Commission can set or amend a
tariff rate. In contrast, a special rate established through a contract is a non-tariff rate, so the
Division properly has the authority over the special rate under Section 39-2-5(2).

Therefore, the Division is overlooking the context of the 2008 Memorandum addressing a

question as to the Commission’s authority to approve a generally applicable rate within the
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context of a base-rate proceeding versus the Division’s specific authority to approve a “special
rate” for a specific customer under Section 39-2-5(2). For the reasons outlined above, the
statutory provision cannot be fairly read to eliminate the Division’s specific authority to approve
a special rate for a particular customer. Although it is correct that the 1969 statutory change
replaced the “division” with the “commission” for purposes of broad-based general ratemaking
powers, it did not strip from the Division its specifically enumerated powers to set “special rates”
for individual customers.

E. Division Approval of a Special Rate Under Section 39-2-5(2) Does Not
Interfere with the Commission’s General Authority Over Rates

The Division’s approval of a special rate under Section 39-2-5(2) does not interfere with
the Commission’s general jurisdiction under Section 39-1-3. The Commission reviews and
determines the rates relating to the Agreement and Amendment No. 2 through the Company’s
rate case filings. For example, the revenues for the Customer under the Agreement reduced the
revenue requirement in the Company’s base distribution rate case in Docket No. 4770, on
Compliance Attachment 2, Schedule-2-GAS, Page 1 of 1, Line 14 (Briggs Test. at 8). Operation
and maintenance (“O&M?”) costs for the Agreement, along with the O&M activities for the
Company’s other natural gas distribution facilities, would be accounted for in the appropriate
O&M schedules in Docket No. 4770, on Compliance Attachment 2, Schedule MAL-3 (id.). The
Company plans to treat the revenues and expenses under Amendment No. 2 in its base
distribution rate case filed in Docket No. 25-45-GE under the same treatment as Docket No.
4770. The revenues associated with the Agreement are included in Docket No. 25-45-GE in
Schedule SAB-2-GAS, Page 1, Line 10 (id.). Moreover, the expenses associated with the
facilities to serve the Manchester Street Power Station are included along with O&M activities

for the Company’s other natural gas distribution facilities in the appropriate O&M schedules in
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Docket No. 25-45-GE on Schedule SAB-3 (id.). In addition, the Commission has also reviewed
the special rate through the Company’s annual Gas Cost Recovery reconciliation filings (id. at 9-
11).

Therefore, even though a special rate may be granted “with approval of the division”
pursuant to the express terms of Section 39-2-5(2), the Commission retains its general
ratemaking authority to review and approve, or disallow, the costs relating to a special rate that
are charged to customers in rates.

F. Request for the Division to Extend Jurisdiction for Purposes of Approving
the Requested Extension of the Agreement

If the Division will not accept jurisdiction to approve special rates under the plain and
ordinary terms of Section 39-2-5(2), then the Company requests that the Division accept
jurisdiction over the Petition for the sole purpose of extending approval, through Amendment
No. 2, of the special rate that has been in place for the Customer for more than a decade. This
would extend the Division’s previous approval of the special rate under the Agreement, made in
Docket No. D-15-04.

In this proceeding, the Company is seeking Division approval to extend the application of
a special rate, already approved by the Division in Docket No. D-15-04. Amendment No. 2
would provide for a temporary, short-term extension of the Agreement, so that the Company and
the Customer can evaluate the need for replacement, modification, or improvement of certain
facilities at the Manchester Street Power Station (Gresham Test. at 4, 5-14). In other words, the
purpose of the short-term extension is so that the Company and the Customer can determine
whether to enter into a long-term, ongoing extension of the Agreement; or, instead, whether the

Customer will purchase the facilities as set forth in the Agreement (id. at 4, 11-14).
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Approving the Petition and the extension of the special rate in Amendment No. 2 will not
harm customers (Gresham Test. at 23). In fact, customers as a whole have benefitted from the
Agreement and are expected to similarly benefit from Amendment No. 2 (id.). For example, like
the Agreement, Amendment No. 2 will continue to provide revenues in excess of the cost of
service and, therefore, it will not impose incremental costs or risks to all other distribution
customers (id. & Schedule LG-4).* Further, in current base distribution rates and the proposed
rates in the Company’s recently filed base distribution rate case in Docket No. 25-45-GE, the
revenues associated with the Agreement and Amendment No. 2 are reflected as a reduction to the
revenue requirement to offset the O&M costs associated with the site (Briggs Test. at 14). Under
Amendment No. 2, distribution customers will continue to benefit from this credit embedded in
base rates (id.; Gresham Test. at 23-24). Therefore, the Company’s other gas service customers
are not bearing the costs under Amendment No. 2 (Briggs Test. at 14).

In sum, Amendment No. 2 will continue to provide revenues in excess of the cost of
service; is reasonable; provides benefits, such as additional margin to the Company’s distribution
customers; and will not impose additional costs or risks to customers (Gresham Test. at 23-24 &

Schedule LG-4; Briggs Test. at 14 & Schedule SAB-1).

4 The marginal cost analysis at Schedule LG-4 compares the annual revenue of $225,000 to the Company’s

total estimated O&M costs. The Company estimated that annual revenue would exceed the cost of service by
approximately $81,537 in 2025, by approximately $72,468 in 2026, and by approximately $75,960 in 2027
(Schedule LG-4). During the evidentiary hearing, the Hearing Officer argued that the marginal cost analysis did not
include allocated amounts for labor (01/27/2025 Tr. at 134-139). The Company’s witness, Lacyeng Hunt, explained
that the percentage would be very small, by dividing 1,300 feet (the length of the main serving the Manchester Street
Gate Station) by 3,200 miles (i.e., 16,896,000 feet) (the length of main serving the entire system), which equates to
approximately 0.008 percent (id. at 138). Applying those amounts would increase the total estimated O&M, and
correspondingly reduce the margin of annual revenue that would exceed the cost of service, by approximately
$11.48 in 2025, by approximately $12.20 in 2026, and by approximately $11.92 in 2027. In other words, applying
the amounts argued by the Hearing Officer would only nominally reduce the margin and therefore would not
materially impact the significant benefit to customers.
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1. CONCLUSION

For the foregoing reasons, and for the reasons set forth in the Company’s Memorandum
on Jurisdiction, the Division has the authority to review and approve the special rate set forth in

Amendment No. 2 pursuant to Section 39-2-5(2). Further, for the reasons set forth in the

Company’s written and oral testimony dated December 3, 2025 and January 27, 2026,

respectively, the Division should approve the Petition and Amendment No. 2, to extend the

Agreement approved by the Division in Docket No. D-15-04.
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