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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 
PUBLIC UTILITIES COMMISSION 

 
_________________________________________ 
IN RE: PETITION OF WIND ENERGY   ) 
DEVELOPMENT, LLC AND ACP LAND, LLC )  
RELATING TO INTERCONNECTION   ) 
 

WIND ENERGY DEVELOPMENT, LLC  
AND ACP LAND, LLCs’ 

BRIEF  
  

 Wind Energy Development, LLC (WED) and ACP Land, LLC (ACP) (collectively 

Petitioners) hereby respond to the briefing issues set in the Commission’s procedural memo of 

August 14, 2014. 

I.  Does the PUC have jurisdiction to determine the reasonableness of the pass through 
interconnection taxes charged by National Grid to Petitioners? 

 Yes, the Commission clearly has jurisdiction to determine whether the pass through 

interconnection tax is a reasonable charge. The Commission has a statutory mandate to fully 

investigate and resolve Petitioners’ complaint about the reasonableness of this tax that was and is 

charged to them.   

 The Commission’s enabling legislation clearly establishes that the legislature expects the 

Commission to address this issue.  It states that the business of distributing electrical energy is 

“affected with a public interest” and that lower electrical rates promote our economy and general 

welfare, that the price of energy in Rhode Island create hardships in our state and that it is necessary 

for Rhode Island to achieve reasonable, stable rates, and system reliability that includes energy 

resource diversification and distributed generation.  R.I. Gen Laws §39-1-1(a)(1), (d)-(e).  It declares 

that “[s]upervision and reasonable regulation by the state of the manner in which such businesses . . 

.carry on their operations within the state are necessary to protect and promote the convenience, 
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health, comfort, safety, accommodation, and welfare of the people, and are a proper exercise of the 

police power of the state.”  R.I. Gen Laws §§39-1-1(a)(1)-(2).  With these purposes and declarations 

in mind, the legislature “vested in the public utilities commission and the division of public utilities 

and carriers the exclusive power and authority to supervise, regulate, and make orders governing the 

conduct of companies offering to the public in intrastate commerce energy, communication, and 

transportation services and water supplies for the purpose of increasing and maintaining the 

efficiency of the companies, according desirable safeguards and convenience to their employees and 

to the public, and protecting them and the public against improper and unreasonable rates, tolls and 

charges by providing full, fair, and adequate administrative procedures and remedies. . .” Id. at §39-1-

1(c).  The Commission’s enabling legislation is to be “interpreted and construed liberally in aid of its 

declared purpose” and the Commission is given, “in addition to powers specified in this chapter, all 

additional, implied, and incidental power which may be proper or necessary to effectuate their 

purposes.”  Id. at §39-1-38.   

 Beyond the general expectation that the Commission will resolve such concerns, the 

legislature authorized the Commission to “serve as a quasi-judicial tribunal with jurisdiction, powers, 

and duties to implement and enforce the standards of conduct under § 39-1-27.6 and to hold 

investigations and hearings involving the rates, tariffs, tolls, and charges. . .”  R.I. Gen Laws  §31-9-

3.  It is the Commission’s duty to “render[] independent decisions affecting the public interest and 

private rights based upon the law and upon the evidence presented before it by the division and by the 

parties in interest.”  R.I. Gen Laws  §31-9-11.   

 This question about the reasonableness of National Grid’s pass through tax is clearly and 

properly put before the Commission.  Petitioners’ concerns about National Grid’s refusal to 

acknowledge and apply the IRS safe-harbor from the interconnection tax falls squarely within the 
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legislature’s expected role for the Commission, to safeguard Rhode Island’s energy supply by 

protecting customers from improper and unreasonable rates and charges, and most certainly invoke 

the Commission’s implied and incidental powers.  In addition to the direct and obvious impact this 

charge has on those seeking to interconnect important new energy resources for Rhode Island, it also 

has a direct impact on ratepayers by increasing the cost of their electricity.   The indirect impact is 

clear from the Distributed Generation Standard Contract Program that Petitioners participated in.  The 

program sets the rates National Grid must pay for electricity generated from enrolled projects 

according to the development cost for these projects, including the cost of interconnection.  The 

development/interconnection costs (and, therefore, the rates) can and presumably will be reduced if it 

is resolved that the interconnection tax is not owed by project developers.  Likewise, in any net 

metering project developed under a public private partnership arrangement, economic sustainability 

requires the private developer to recover its cost of development through the rates charged to the 

public entity.  Therefore, as interconnection/development costs come down, the private developer can 

and will pass that benefit through to the public entity in a lower rate.  

 National Grid proposed its interconnection tariff to the Commission for approval pursuant to 

its authority.  Section 5.3 of the Interconnection Tariff proposes to provide a copy of the Company’s 

policies regarding the collection of “tax gross ups” with each Impact Study.1  The Commission 

evidently never reviewed or approved this tax gross up policy to ensure it is not an “unreasonable 

rate, toll or charge” per R.I. Gen Laws §39-1-1(c).  The Commission must review and approve the 

distribution company’s justification for the tax to comply with its statutory mandate and jurisdictional 

role over the tariff.  In the absence of such review and approval, it is all the more important for the 

                                                
1 The Impact Studuy merely states as follows “The associated tax effect liability is the result of an IRS rule, which states that all 
costs for construction collected by National Grid, as well as the value of donated property, are considered taxable income.”  
However, the IRS Rule is to exempt these projects from the tax as fully addressed in IRS Notice 88-129 and this proceeding.  
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PUC to give the customers affected by the tax “adequate administrative procedures and remedies” per 

R.I. Gen Laws  §39-1-1(c).   

 Moreover, if there was any doubt about the Commission’s expansive jurisdiction and 

affirmative mandate to resolve this question, section 9 of National Grid’s own tariff invokes PUC 

jurisdiction over any disputes related to the tariff.  Specifically, section 9.3 states that any party that 

does not accept the mediator’s recommendation may request the Commission’s adjudication, and that 

is precisely what has happened here.  The parties elected to mediate this matter before PUC counsel,  

neither party accepted the recommendation on this specific issue, and both requested adjudication 

before the Commission to resolve it.   Therefore, even if the Commission’s legislatively granted 

jurisdiction over these matters were not plenary, National Grid has submitted to the Commission’s 

jurisdiction by the terms of its own tariff and by asking that the Commission resolve this dispute. 

 National Grid apparently argues that the Internal Revenue Service has exclusive jurisdiction 

over a determination of whether this tax is owed or reasonably assessed to its interconnecting 

customers.  First, that is clearly not the case when the IRS has already resolved the pending question 

definitively by issuing its Notice 88-129 and also precluded the possibility of National Grid’s position 

that the safe-harbor only applies to transmission interconnections by issuing at least two Private 

Letter Rulings (including one to National Grid) that apply the safe-harbor to distribution 

interconnections.  PLR 200403084 (National Grid’s ruling) and PLR 201122005.  National Grid’s 

argument that Petitioners’ cannot rely on private letter rulings for a legal conclusion ignores 

precedent acknowledging that PLRs do evidence the proper interpretation of tax law.  Estate of 

Reddert v. United States, 925 F.Supp. 261, 267–68 (D.N.J.1996) (private letter rulings can serve as 

evidence of proper interpretation of statute); Woods Investment Co. v. Commissioner, 85 T.C. 274, 

284 n. 15, 1985 WL 15380 (1985) (noting that private letter rulings reveal Commissioner's 
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interpretation of tax law);  Rowan Cos. v. United States, 452 U.S. 247, 261–62 n. 16, 101 S.Ct. 2288, 

2296–97 n. 16, 68 L.Ed.2d 814 (1981) (I.R.C. §6110(j)(3) prohibits citation of private ruling as 

precedent, but private letter ruling shows IRS' view inconsistent with Treasury Regulation and 

ruling).  Petitioners ask the Commission to fulfill its legislative mandate by applying the IRS Notice 

and precedent to protect National Grid’s customers from unreasonable rates and charges.   

 Even if this question had not already been resolved by the IRS, it is National Grid’s obligation 

to prove the reasonableness of this charged tax before assessing it to interconnecting generators.  

National Grid has no right to pass a tax through if the Commission has not definitively determined 

that the tax is owed and approved assessment of the tax.  If the Commission feels there is insufficient 

clarity to rule on this tax question in response to this petition, then National Grid should be required 

to seek the refund of taxes already paid and should be prohibited from charging the tax until it 

demonstrates that the tax is clearly owed.   

 Although National Grid positions itself as the taxpayer for the purposes of this dispute, 

National Grid’s interconnecting customers actually pay this tax.   The interconnecting Petitioners 

have the right to seek relief from the tax through the means they deem most appropriate and effective.  

Their Petition gives the Commission the authority and the burden to ensure that National Grid’s 

charge is reasonable and issue the remedy and relief that is appropriate.    

II.  Does the PUC have jurisdiction to determine whether Petitioners are liable for 
payment of taxes related to their interconnection projects? 

 Yes, as stated above, the Commission clearly has jurisdiction to determine whether the tax 

National Grid assesses to its customers is owed and, therefore, “reasonable.” Indeed, the Commission 

must affirmatively determine whether the Petitioners are liable for payment of the disputed taxes 

related to their interconnection in order to determine whether National Grid’s rates and charges are 

unreasonable.  The mediator’s recommendation in this matter was entirely correct in noting that, in 
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the first instance, National Grid has the burden of proving that its rates and charges are reasonable 

pursuant to RI Gen Laws 39-3-12. (see page  6 – “The burden of proof of the reasonableness of a rate, 

toll or charge is unequivocally on the utility.”)  National Grid failed to meet its burden in its tariff 

proposal.  The Commission should not have approved the tariff without a clear indication of why the 

tax was owed - it should not have allowed National Grid to justify the tax through a conclusory (and 

conclusively false) statement to its customers that is only provided in its Impact Studies and not in the 

tariff.   This is not just a question of jurisdiction but an issue of whether the Commission will fulfill 

its statutory mandate to reject unreasonable rates and charges.   

III.  Does the PUC have the authority to require either the Petitioners or National Grid to 
seek a private letter ruling (PLR) from the IRS to determine whether taxes are owed by the 
Petitioners related to their interconnection projects?  If so, does the PUC have the 
authority to determine whether the costs associated with seeking the PLR should be borne 
by either party? 

 Given the statutory burden placed on National Grid to justify the reasonableness of its rates 

and charges and National Grid’s failure to meet that burden when it filed its interconnection tariff, the 

Commission clearly has the authority to order National Grid to justify the tax, paying for any process 

necessary to conclusively reach such justification.  Indeed, the Commission can only fulfill its 

statutory mandate by requiring National Grid to produce such definitive justification. 

 However, it is not necessary, nor is it a good expenditure of resources, to obtain a private 

letter ruling for more clarity on this issue.  The only reasoning National Grid has provided for 

charging the tax despite the IRS safe-harbor is that IRS Notice 88-129 only applies to transmission 

interconnections and not distribution interconnections.  National Grid’s Response to Summary and 

Recommendations, p. 2 (“IRS Notice 88-129 and later notices to which Petitioners refer only provide 

a “safe harbor” for transmission interconnections and not for distribution interconnections, as is the 

case here”).   National Grid cannot support that position in light of the plain language of Notice 88-
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129 and especially when, according to its response to Commission Data Request 1-7, it sought a 

Private Letter Ruling on a distribution interconnection in Massachusetts and the resulting PLR was 

clear that the CIAC tax was not owed on the distribution interconnection.  The IRS Notice defines 

“intertie” as follows: 

PURPA and its implementing rules and regulations require that a utility interconnect with a 
Qualifying Facility for the purposes of allowing the sale of power produced by the Qualifying 
Facility.   A Qualifying Facility must bear the cost of the purchase and installation of any 
equipment required for the interconnection.  This equipment, referred to herein as an 
"intertie," may include new connecting and transmission facilities [emphasis added], or 
modifications, upgrades or relocations of a utility's existing transmission network. 

 
The notice clearly and simply applies to any qualifying facility’s equipment required for 

interconnection.  On May 16, 2000, the US Department of Treasury responded to this inquiry about 

the application of IRS Notice 88-129 to interconnection applications from Qualifying Facilities 

(attached) as follows: 

The Notice provides a safe harbor, excluding from the definition of a CIAC certain 
transfers of interconnection facilities to utilities by Qualifying Facilities. The rationale for 
the safe harbor is that a Qualifying Facility is not a customer that receives services from 
the transferee utility under section 118(b) if the transfer of the interconnection facilities 
is to allow the producer to sell power to its customer utility. Since the Qualified Facility 
does not receive services from the transferee utility, there is no concern that the 
property transferred might be a form of prepayment for future services from the 
transferee. Accordingly, the transfer of the interconnection facilities is not a taxable 
CIAC to the transferee utility. 

A note from the Energy Law Journal further explains: 

In IRS Notice 88-129, the IRS separated the tax treatment of interconnections from the long 
history of contributions in aid of construction.  Contributions in aid of construction were paid 
to a utility by a customer in order to help the utility sell service to that customer.  These 
payments were of a different nature than interconnection payments.  PURPAS QFs typically 
sell power to utilities rather than buy power from utilities.  Payments by qualifying facilities 
for interties, therefore, are generally not contributions in aid of construction, even if the 
intertie is used to wheel power to other utility customers of the QF. . .the IRS instituted a de 
facto di minimis test in which the utility could not receive an interconnection tax free and sell 
power to the QF of more than 5% of the total power flowing over the connection in the first 
ten taxable years, beginning with the year the property is placed in service. 
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Jackie S. Levinson and Andrew D. Schifrin, The Regulatory and Tax Treatment of Electric 

Interconnection Facilities,” ENERGY LAW JOURNAL Vo. 23, No. 2 (2002), p. 486 (excerpt 

attached).  IRS Notice 2001-82 expressly expanded the application of Notice 88-129, designed to 

safe-harbor interconnections for energy sales to the utility, to also safe-harbor interconnections that 

allow the Qualifying Facility to use the utility’s transmission lines to wheel power to its other 

customers.  

  Moreover, IRS private letter rulings apply the safe-harbor in the context of interconnections to 

the distribution grid.  PLR 1122005 (“Generator requests that Taxpayer interconnect Facility to 

Taxpayer's distribution system”), PLR 200403084 (“Generator signed an interconnection agreement 

with Taxpayer that provides for the interconnection of Project with Taxpayer’s grid”).  As set out 

above, these PLRs can be relied on as evidence of proper interpretation of the safeharbor in IRS 

Notice 88-129 and there can be no question that if the safe harbor only applied to transmission 

interconnections, as a matter of law, it could and would not have been applied to distribution 

interconnections in PLR 200403084 (National Grid’s ruling) or PLR 201122005.   

IV.  If the actual cost of an impact study exceeds the statutory cap for a commercial 
project, must National Grid provide a final accounting of those excess costs when it bills 
them to the interconnecting customer? 

 Yes, RI Gen Laws  §39-26.3-4(c) requires an accounting of the actual costs of the study.  That 

statute provides a fixed cost for Impact Studies with the exception that National Grid can increase the 

amount charged for impact studies on non residential projects based on “actual costs” incurred for the 

study as assessed after project completion.  Section 5.1 of National Grid’s Tariff confirms that “[t]he 

Interconnecting Customer shall be responsible for the reasonably incurred costs of the review by the 

Company and any interconnection studies conducted. . .” (emphasis added)  There is no way for 
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National Grid or the customer to be sure of the actual cost incurred for the study, as assessed after 

project completion, without National Grid’s final account of such cost.   

  



10 
 

V.  Must National Grid perform a final accounting of its actual interconnection costs and 
refund any excess estimated interconnection costs upon project completion? 

 National Grid is not entitled to charge more than its actual cost of conducting interconnections 

and must, therefore, produce audits reflecting the actual cost and automatically refund any difference 

between the prepaid, estimated interconnection cost and the actual cost of interconnection.  The Tariff 

requires an interconnecting customer to pay all System Modification costs (Sheets 9, 24, Sheet 39 

¶¶5.3 -5.4) at “reasonable” “actual costs.”  Moreover, Section 5.4 states: 

Should the Company combine the installation of System Modifications with additions to the 
Company’s EPS to serve other customers or interconnecting customers, the Company shall 
not include the costs of such separate or incremental facilities in the amounts billed to the 
Interconnecting Customer for the System Modifications required pursuant to 
thisInterconnection Tariff. 
 
The Interconnecting Customer shall only pay for that portion of the interconnection costs 
resulting solely from the System Modifications required to allow for safe, reliable parallel 
operation of the Facility with the Company EPS.The interconnection costs are first estimated 
in the feasibility study and then refined in the impact study.   
 

The final estimated costs must be paid before the interconnection work will be done.  In the absence 

of an audit upon completion, the customer has no way to determine whether the paid costs are 

“actual” or “reasonable” as required by the tariff, or whether they include additions to the Company’s 

Electric Power System to serve other customers.   

National Grid’s interconnection agreement requires that the customer request, within a 

specified time, a final accounting of interconnection (“system modification”) costs before National 

Grid has an obligation to refund any estimated and prepaid costs that exceed the actual costs of the 

studies and System Modifications.  Tarriff at Sheet 67 ¶7, Sheet 71 ¶7, Sheet 74 ¶5.2.   This 

requirement of the agreement is inconsistent with the Tariff’s requirement that National Grid charge 

no more than its reasonable, actual cost of system modifications necessary to achieve that specific 

project’s interconnection.   This provision also only enables National Grid to recover costs exceeding 
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its estimate upon the customer’s request for an audit, leading both to National Grid’s inclination 

toward conservative estimating and deterrent risk for customers requesting audits. The audit and 

refund must be standard and automatic practice. 

National Grid takes the position that its form of interconnection agreement was approved with 

the Tariff and that its requirement of an audit request for the refund of any overcharge is authorized 

by the Commission unless and until the Commission revises the Tariff. However, section 20 of the 

Interconnection Agreement makes it clear that “[i]n the event of a conflict between this Agreement, 

the Interconnection Tariff, or the terms of any other tariff, Exhibit or Attachment incorporated by 

reference, the terms of the Interconnection Tariff, as the same may be amended from time to time, 

shall control.”  The language of the Tariff clearly conflicts with the audit request requirement in 

National Grid’s form of Interconnection Agreement.  Sound public policy does not support a result 

that enables National Grid to keep overcharges generated by its conservative cost estimating. 

Thus far, National Grid has produced two audits regarding the actual costs of the 

interconnection work on Petitioner’s project as compared to the estimated cost paid by Petitioners 

before the interconnection.  In those audits it was determined that ACP Land, LLC’s estimated 

payment of $91,531 was $59,154.99 higher than the actual cost of conducting its interconnection and 

that WED NK Green, LLC’s estimated payment of $169,767 was $47,855.18 higher than the actual 

cost of conducting its interconnection.  It is very clear from these results that the Commission can 

only fulfill its role of protecting customers and rates by requiring National Grid to account for its 

actual costs after completing its interconnections.    

VI.  Should National Grid perform an automatic final accounting when interconnection 
costs exceed $5,000? 

 As stated in Section IV above, Petitioners submit that National Grid must perform a final 

accounting of impact study costs whenever the actual costs of conducting an impact study for a 
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commercial customer exceed the statutory minimum of $10,000.  As further stated in Section V 

above, Petitioners submit that National Grid must provide a final accounting for all of its 

interconnection work, whether it exceeds $5,000 or not, to ensure that its estimated of the 

interconnection costs that must be prepaid by the interconnecting customer does not exceed the actual  

cost of conducting the interconnection. 
 
WIND ENERGY DEVELOPMENT, 
 LLC, & ACP LAND, LLC  
       
By their attorneys, 
 
HANDY LAW, LLC 
 
 
 
    
Seth H. Handy (#5554) 
42 Weybosset Street  
Providence, RI 02903 
Phone:      (401) 626-4839 
Facsimile: (401) 753-6306 
seth@handylawllc.com 
 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on August 29, 2014, I delivered a true copy of the foregoing document to 

National Grid by electronic mail. 

 
 
 
 
__________________________  
 Seth H. Handy 
































