STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PUBLIC UTILITIES COMMISSION

IN RE: PETITION OF

SOLAR BREAKERS LLC

TO ESTABLISH PRIVATE

RAIL CROSSINGS Docket No. 5187

AMENDED PETITION TO ESTABLISH RAIL.ROAD CROSSINGS

Now comes the Petitioner, Solar Breakers LLC, and petitions the Public Utilities
Commission (the “Commission”) for permission to cross railroad tracks operated by Newport and
Narragansett Bay Railroad Co. (hereinafter, “N&NBRR”) along a Rhode Island Department of
Transportation (hereinafter, “RIDOT”) owned Right of Way running west of and parallel to
Burma Road in the Towns of Middletown and Portsmouth, Rhode Island, via three permanent,
private at-grade crossings (each, individually a “Crossing” and collectively, the “Crossings”) and
to construct thereupon certain improvements necessary to cross said track, as well as other
improvements incidental thereto, all as depicted on plans entitled “BURMA ROAD AND GREEN LANE
RAILROAD CROSSINGS MIDDLETOWN & PORTSMOUTH RHODE ISLAND” prepared by Northeast
Engineers & Consultants, Inc. (hereinafter, the “Plans”, copies of which are attached hereto as
Exhibit A).

As grounds for this petition, Petitioner states as follows:

1. Pursuant to R.I. Gen. Laws § 39-8-1.3, power to grant the establishment of a private
railroad crossing is vested in the Commission.

2. DPetitioner has entered into a lease with the United States Navy (the “Navy”) to construct
a photovoltaic solar project (the “Solar Project”) on an area of land owned by Naval

Station Newport known as Tank Farm 4 located in the Town of Portsmouth, Rhode Island.



. The Solar Project will interconnect with the electrical distribution system on the west side
of Burma Road, opposite Greene Lane, in the Town of Middletown.

. RIDOT owns the strip of land (the “RIDOT ROW?”) where the Crossings and subject
railroad tracks operated by N&NBRR (the “Tracks”) are located.

. The Tracks are not utilized for passenger or freight rail service, and are presently only used
for pedal-powered rail bikes available for rent by those looking to explore the Tracks.

. The Navy owns the land on the east and west of the RIDOT ROW, and also owns the
overhead electrical lines that cross from the east side of Burma Road, running north to Carr
Point along the west side of the Tracks on a string of utility poles (the “Navy-Owned
Utility Infrastructure™)

. The Navy-Owned Utility Infrastructure is in disrepair, and an access road running beneath
said utility lines is overgrown.

. Petitioner has entered into an agreement (the “Utility Pole Agreement”) with the Navy to
refurbish and replace, as necessary, the Navy-Owned Utility Infrastructure, and to install a
new, secondary electrical circuit above the existing wires to service the Solar Project and
carry electricity from the Solar Project to its point of interconnection with the electrical
distribution system near Greene Lane. A copy of the Utility Pole Agreement, which is
recorded in the land evidence records of the Town of Middletown in Book 1716, at Page
1, and in the land evidence records of the Town of Portsmouth in Book 2056, Page 271, is
included with this Petition as Exhibit B.

. In order to performs its obligations under the Utility Pole Agreement and with respect to
the Solar Project, Petitioner’s construction and maintenance vehicles must cross the Tracks

from Burma Road.



10.

11.

12.

13.

14,

Currently, the Navy-Owned Utility Infrastructure can be accessed through an existing
crossing at the entrance to the Navy’s Carr Point Recreation Area (the “Existing
Crossing”), however, utilizing the Existing Crossing to access the Navy-Owned Utility
Infrastructure would necessitate the building of bridges to thereafter cross three unnamed
streams that run below the Tracks, an approach that would be both unnecessary and
environmentally disruptive.

Petitioner has obtained all necessary approvals from the Rhode Island Costal Resources
Management Council (the “CRMC”), RIDOT, and the Navy to construct the Crossings
and perform the work required under the Utility Pole Agreement, with the exception of a
Physical Alteration Permit from RIDOT (which such permit was applied for on May 10,
2021, a copy of said application is included herewith as Exhibit C, hereinafter, the “PAP
Permit Application”).

The Town of Portsmouth and the Town of Middletown are aware of the proposed
Crossings, as evidenced by the materials submitted with the PAP Permit Application.

The Petitioner and N&NBRR have entered into a Memorandum of Understanding
pertaining to the Crossings, a copy of whibh is annexed hereto as Exhibit D.

As set forth in the PAP Permit Application and on the Plans, the Crossings are intended to
have a gravel surface, with a small section of pavement at the rails and along a particularly
steep slope from Burma Road at one of the Crossings. Where ditches are present at the
proposed Crossings, the Petitioner intends to install culverts, and where guard rails are
present at the proposed Crossings, the Petitioner intends to remove portions of the same

and install end sections on the guard rails as necessary and appropriate.



15. These private Crossings are not expected to be utilized for any purpose other than initial
construction and then maintenance, as required. As such, they are not expected to be
heavily trafficked.

16. Petitioner submits that the grant of this petition is in the public interest and in accordance

with law and regulatory policy.

WHEREFORE your petitioner prays that the petition to allow the Crossings of the Tracks in

the form and manner as depicted on the Plans attached hereto be granted.

SOLAR BREAKERS LL.C

By their attorneys,

— o A~

Jon M. Restivo, Esq. (#8917)
Thomas Carlotto, Esq. (#6088)
DarrowEverett LLP

One Turks Head Place, 12 Floor
Providence, R 02903

Phone: (401) 453-1200

Facsimile: (401) 453-1201

Email: JRestivo@darroweverett.com
Email: Tcarlotto@darroweverett.com




EXHIBIT A

PLANS
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EXHIBIT B

UTILITY POLE AGREEMENT



By 2054 Pat >y
THET:  HIN24%4 )
(Middletown)
(Portsmouth) AO-

All correspondence pertaining
to this agreement should make
reference to N40085-17-RP-0078

UTILITY POLE AGREEMENT

This Uti] nEy Pole Agreement (hereinafter called the “Agreement’) made this _éL
day of Oct\ 2021, by and between the UNITED STATES OF AMERICA,
acting by arid thfbugh the Secretary of the Navy (hereinafter called the “Government")
and SOLAR BREAKERS LLC, a limited liability company duly organized and existing
under the laws of the State of Delaware (hereinafter called the “Company”);

WHEREAS, the “Government” now owns or may hereafter own certain utility
poles and structures at the Naval Station Newport in Middletown and Portsmouth,
Rhode Istand (hereinafter called the “Station”};

WHEREAS, the “Government” and the “Company™ are parties fo a lease
agreement (the “Lease") dated April 23, 2018 (U.S. Navy ldentification Number N40085-
17-RP-0078), as amended, for certain land at the “Station” (hereinafter called the
“Leased Premises");

WHEREAS, the “Company” intends o install and operate one or more ground
mounted solar photovoltaic systems and related equipment on the ‘L eased Premises”
(hereinafter called the “Project’);

WHEREAS, in furtherance of the "Project’, the “Company” intends to remaove
certain existing utility poles at the Station and install new utility poles and structures on
behalf of and at the request of the “Government”; and

WHEREAS, the “Company” desires from time to time to use said poles and
structures and portions of the “Station, and the “Government” has determined that it will
be in the public interest to authorize such use upon the terms and conditions hereinafter
set forth,

THEREFORE, IT 1S AGREED AS FOLLOWS:

1. AUTHORIZED USE.

a. USE OF PORTIONS OF THE "STATION". The “Company” may, for the
term of the “Lease”, remove, attach, erect, place, replace, upgrade, maintain and utilize
those Government-owned utility poles and structures and/or attach, erect, place,
replace, upgrade, maintain and utilize new poles and structures all of which will be
located on, under, above, or over portions of the Station particularly described in Exhibit
“A1" (Easement Surveys) and Exhibit "A2” (Legal Descriptions), attached hereto and

10
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made part hereof, for the operation, removal, attachment, placement, replacement,
erection, upgrade, maintenance and use of utility equipment apparatus and facilities
particularly described in Exhibit “B,” attached hereto and made part hereof.

b. INSTALLATION OF UTILITY FACILITIES. The "Government” hereby
authorizes the “Company” to remove the existing utility poles and related utility
equipment and facilities and replace the utility poles and any utility equipment and
facilities necessary for the “Project”. Upon the installation of any new utility pole, the
same shall automatically become the property of "Government®. In addition, at the end
of the term of the “Lease”, any utility equipment and facilities left by “Company” shall
automatically become the property of “Government”.

2. TERMINATION. The “Government” and “Company” acknowledge and agree that the
rights granted pursuant to this “Agreement” are necessary for the “Project”
contemplated by the “Lease”. Consequently, this “Agreement” shall remain in effect
unless and until the "Lease” is terminated or expires as set forth therein, subject to any
removal periods set forth in the “Lease”. Except as otherwise set forth herein, in the
event that either party shall default on any term, condition or obligation of this
“Agreement”, either party may take any and all action authorized or permitted in the
‘Lease” to address such a default and utilize any and all of the remedies available in the
“Lease”.

3. USE CHARGES. The "Company” shall pay the “Government” for the use authorized
herein a single payment of ELEVEN HUNDRED FIFTY-FIVE AND 00/100 DOLLARS
($1,155.00). All payments to the "Government” under this “Agreement” shall be made,
to pay.gov and made payable to “Treasurer of the United States,” citing Contract
Number N40085-17-RP-0078. Said payments to be made within thirty (30 days of the
date of this "Agreement” and prior to the “Company” exercising any rights hereunder. In
the event of termination of any use authorized herein in whole or in part the charges
relating thereto shall be prorated. Notwithstanding any other provisions of this
“Agreement”, unless paid within thirty (30) days all amounts that become payable by the
“Company” to the “Government” under this “Agreement”, net of any applicable tax credit
under the Internal Revenue Code, shall bear interest from the date due until paid, and
shall be subject to adjustments as provided by Part 6 of Appendix E of the Armed
Services Procurement Regulations, as in effect on the date of this "Agreement”. The
interest rate per annum shall be the interest rate in effect which has been established by
the Secretary of the Treasury pursuant to Public Law 92-41; 85 STAT 97 for the
Renegotiation Board, as of the date the amount becomes due as herein provided.

4. ACCESS. The “Company’, its agents, servants, contractors or other authorized
representatives shall be afforded ingress and egress over “Government” property for the
purpose of accessing the utility poles and structures, performing removal, erection,
replacement, maintenance or any other operations relating to the utility poles and
structures (including but not limited to laydown areas) or otherwise enjoying the benefits
of the use authorized herein, subject, however, to such rules, regulations and orders as

Agreement Contract Ho. K400B3Z-17-RP-0078
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are or may be prescribed by the Commanding Officer of the “Station” or other duly
authorized “Government” official.

5. ATTACHMENTS. All apparatus, equipment and facilities installed, attached, placed
or erected by the “Company” hereunder shall be so installed, attached, placed or
erected and operated and maintained by the "Company” in accordance with its regular
practices, and such work has been approved by the Commanding Officer of the
“Station” or his duly authorized representatives pursuant to a future Modification to
Lease N40085-17-RP-00078 between the “Government" and “Company” providing
Notice to Proceed. All the expenses connected with the installation, attachment,
placement, erection, operation or maintenance by the “Company” of such apparatus,
equipment and facilities shall be borne by the "Company”.

6. REMOVAL. Upon termination or expiration of the use authorized herein in whole or
in part the "Company” shall, within thirty (30) days after such termination, remove all
Company-owned apparatus, equipment and facilities involved in such terminated use
and shall promptly restore any “Government” property connected therewith to its former
condition. In the event the “Company” shall fail to remove as aforesaid, all apparatus,
equipment and facilities involved in such terminated use shall be deemed to have been
abandoned by the "“Company” and the “Company" shall reimburse the “Government” for
the cost, if any, incurred by the “Government” in effecting removal or otherwise restoring
its property to its former condition. Notwithstanding the foregoing, "Company” shall
have no obligation to operate, maintain or remove or pay for the operation, maintenance
or removal of the “Government” owned utility poles or utility facilities after the
termination of this “Agreement”.

7. LIABILITY AND INDEMNIFICATION.

a. The “Company” hereby assumes liability for loss of or damage to
*Government” property resulting from or arising out of the "Company’s” exercise of the
use authorized herein. Any such property so lost or damaged shall be promptly
replaced, repaired or restored by the "Company” to as good condition as it was before
such loss or damage occurred, provided that the “Company” may at its option in lieu of
such replacement, repair or restoration, reimburse the "Government” for the cost of any
such work in an amount to be determined by the “Government’.

b. The “Company” shall indemnify and save harmless the “Government’, its
officers, agents, servants, and employees from all liability under the Federal Tort Claims
Act (62 STAT 869, 982; 28 U.S.C. 2671, 2680) or otherwise, for death of or injury to all
persons, or foss of or damage to the property of all persons resulting from or arising out
of the use authorized herein.

8. ASSIGNABILITY. This “Agreement” may only be assigned in accordance with
Section 5 of the “Lease”, as amended.

Agreement Costract No. WAUDE5-17-RP-007%
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and thereafter duly recorded in the official real property records of the applicable
municipality.

15. SEVERABILITY. If any term, provision, condition or covenant of this “Agresment” or
its application to any party or circumstances shall be held, to any extent, invalid or
unenforceable, the remainder of this "Agreement”, or the application of the term,
provision, condition or covenant to persons or circumstances other than those as to whom
or which it is held invalid or unenforceable, shall not be affected, and shall be valid and
enforceable to the fullest extent permitted by law.

16. COUNTERPARTS. This “Agreement” may be executed in one or more counterparts,
each of which shall be deemed an original, but all of which together shall constitute one
and the same instrument. Signature pages may be detached from the counterparts and
attached to a single copy of this “Agreement” to physically form one document. PDF or
facsimile counterparts shall be deemed originals.

IN WITNESS WHEREOF, the “Government” and the “Company” have caused
this “Agreement” to be executed as of the day and year first above written.

THE U H}'ED STATES OF AMERICA
/ < i
By: _, gégﬂ /,/,?//%/ e A
NAME 7

&‘éa/

Real Estate Contracting Officer
Naval Facilities Engineering Command Washington

SOLAR BREAKERS LLC

Name: Tim% M. Ryan
Title: Director

et

Agreemenz Ceontraci No. NL0D85-127-RP~0078

o
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STATE OF \/Wc’;;is'ai 4 Blir 9054 Pat
COUNTY OF Fourka p IHET: D0DuR424
o { i [
Personally appeared before me, Dayed  Tiaddi) . Notary Public,
ehwvo. v i . with whom I am personally acguainted {or proved to me on the basis of

satisfactory evidence), and Who acknowledged that he/she executed the foregoing insirument for the purposes therein
contained and who further acknowledged that he/she is the Y& renertadivEe  of the UNITED STATES OF
AMERICA, acting by and through the Secretary of the Navy, and that he/she is authorized to execute this instrument
as on behalf of said UNITED STATES OF AMERICA,

3L
&

o7 Aoy 1
WITIBSE s Jyand, at office, this A dayof Hpril ., 2021,
o pWNADS R ,, s e
§ ;5:.‘20 My '6"-,53% No};&zﬁ/ Pubg(:’
Tt COMMISSION & 2 -
Q% NUMBER s Cl/ 30/ 20
T %, 7746443 S K 2 MV C - sion Exol
) 4% . L 5 y Comunission Expires
y "“' A LTH O(’ ““\

Fiergy ot

STATE OF _1¥londiand
COUNTY OF _ R a1t/ mar?

Personally appearcd before mc,’D mg!(& [_Z (_3 ,( ¢ i yNotary Public, Timothy M. Ryan, with
whom [ am personally acquainted (or proved to me on the basis of satisfactory evidence), and who acknowledged
that hefshe executed the foregoing instrument for the purposes therein contained and who further acknowledged that
hefshe is a Director of SOLAR BREAKERS LLC, & Delaware limited Hability company, and that hefshe is
authorized 1o execuie this instrument as on behalf of said company.

WITNESS my hand, at office, this 27 dayof fipn| 2021

DS
DANIELLE C. O'BRENNAN ' < 4 ~

NOTARY PUBLIC —Natary Public —
BALTIMORE COUNTY
MARYLAND :
My Commission Expires 03-25-2024 @5/ 25 / 2024

My Commiséion Edpires

Aoregment Contracs No. N4E008E-L17-RE-0078&

&
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Exhibit A-1
Survey of Easement Areas

[See following pages — survey]

Agreement Lonutract Ko. K40085-17-32-0078
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Exhibit A-2
Easement Areas

Defense Highway (a.k.a. Burma Road)
Middletown and Portsmouth, Rhode island

[See following pages — legal descriptions]
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Easement C
Havy
Burme Road {a.k.z. Defense Highway}
Middictown, Rhode Island

HASEMENT C—-nNAVY:

Bl 203

That certain tract or parcel of land with all buildings and improvemners thereon at the

westerly line of Burma Road a.ka. Defense Highway iz’% the Town of Middistown.

County of Newpaort and Siazs of Raode istand, bounded and described as follows:
~~-'zrmw at & point at Sgai ine of the RIDOT

25° on the westerd
i"on i

73 v
a*%ra 4 Plar No i

Ircad Right of Way, as shown on a 'gﬁ * on file with RIDOT Plan
's , and within AP0 Lgt 241
Thence rumning S26°717387W for a2 distance of Fifty-three and pinety-five hundredths
{33.95) feet tv a point:

Thence running S21°16°40"W for & distence Fifty-one and fifty-six hundredths {31.36)
fi ihe on the westerly line of the RIDOT Hailroad Right of §
erly along & curve 1o the right. on the westerly line of the RIDOT
%a;ﬁfaad %{;;::m of Y%’a}‘ having a radivs of Five thousand seven hundred seventy-six and
I
{

W

3
length of One hundred five anf:z forty-one hundrodihs
i i FI23%52 387 and 2 chord of One

ot 3 s B S < B
L point af ..,zaé:mn 72747 28, right

S8

& Pat
1 %:3‘{: zinfzmqu‘gg

w0

2t

Enclosure (4) Page 13 of 38
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Easement D
Navy
Burma Road (a.k.a. Defense Highway)
Middletown and Portsmouth, Rhode Island

Blkr 2088 pa: 282

That certain tract or parcel of land with all buildings and improvements thereon at the
westerly line of Burma Road a.k.a. Defense Highway in the Towns of Middletown and
Portsmouth, County of Newport and State of Rhode Island. bounded and described as
follows:

Beginning at a point at Station 722407.16, right 47.25” on the westerly line of the RIDOT
Railroad Right of Way, as shown on a plat “Railroad Plat No.1” on file with RIDOT Plan
Section, and within A.P. 141, Lot 20;

Thence running northerly along a curve to the right, on the westerly fine of the RIDOT
Railroad Right of Way, having a radius of Five thousand seven hundred seventy-six and
ninety hundredths (5776.90) feet, a length of Fight hundred thirty and thirty-two
hundredths (830.32) feet, a delta of 08°14°077. a chord direction of N33°31°05"E and a
chord of Eight hundred twenty-nine and six hundredths (829.06) feet to a point;

Thence ranning N37°38°09"E, on the westerly line of the RIDOT Railroad Right of Way,
for a distance of Two thousand six hundred sixty-four and six hundredths (2664.06) feet
to 2 point;

Thence running N31949°01"W for a distance of Thirty-four and fifty-seven hundredths
(34.57) feet to a point;

Thence running S37°52°02"W for a distance of Two hundred ninety and forty-seven
hundredths (290.47) feet to a point;

Thence running S37°20°46"W for a distance of One hundred ninety-nine and twenty-
eight hundredths (199.28) feet to a point;

Thence running S37°42°48"W for a distance of Two hundred eighteen and five
hundredths (218.05) feet to a point;

Thence running S37°36°20"W for a distance of Two hundred ten and sivty-four
hundredths (210.64) feet to a point;

Thence running S37°41°18"W for a distance of Three hundred sixty and seventy-seven
hundredths (360.77) feet to a point;

Thence running S37°29°43"W for a distance of One hundred sixty-nine and fifty-five
hundredths (169.55) feet to a point:

Page 1 of 2
Enclosure (4) Page 14 of 38
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THET:  IG3424
Thence running $37°46°03"W for a distance of One hundred eighty-eight and thirty-six
hundredths (188.36) feet to a point;

Thence running 837°35°07"W for a distance of One hundred seventy-eight and seventy
five hundredths (178.75) feet to a point;

Thence running $37°53739”W for a distance of One hundred seventy-seven and nineteen
hundredths (177.19) feet to a point;

Thence rumning S36°23°22"W for a distance of One hundred eighty-two and forty
hundredths (182.4Q) feet to a point;

Thence running $38°36°35”W for a distance of One hundred ninety-five and thirty-one
hundredths (195.31) feet to a point;

Thence running 536°33°10"W for a distance of One hundred ninety-three and forty-seven
hundredths (193.47) feet to a point;

Thence running S38°37°07"W for a distance of Two hundred eighteen and eighty-two
hundredths (218.82) feet to a point;

Thence running 837°13°35"W for a distance of Two hundred and forty-five hundredths
(200.45) feet to a point;

Thence running $27°22°51"W for a distance of Two hundred twenty-four and ninety-four
hundredths (224.94) feet to a point;

Thence running 827°09°35”W for a distance of Two hundred thirty and nine hundredths
(230.09) feet to a point;

Thence running S26°4%°57"W for a distance of Sixty-one and ninety-eight hundredths

(61.98) feet to a point, at Station 722+07.16, right 47.25°, on the westerly line of the
RIDOT Railroad Right of Way, which is the point or place of beginning.

Said easement contains 113,9934 square feet,

Enclosure (4) Page 15 of 38

Page 2 of 2

26



e CGNOO1IAEI
ook LTFLESE Fosss e

i

Easement E
Navy
Burma Road (a.k.a. Defense Highway}
Portsmouth. Rhode Island

= ' _ : Bk: 2054 Pze 299
EASEMENT E~NAVY: INET:  nOOD2424

That certain tract or parcel of land with all buildings and improvements thercon at the
westerly line of Burma Road a.k.a. Defense Highway in the Town of Portsmouth, County
of Newport and State of Rhode Island. bounded and described as follows:

Beginning at a pomf af Station 687+20.37, left 35.25" on the easterly line of the RIDOT
Railroad Right of Way, as shown on a plat “Railroad Plat No.1” on file with RIDOT Plan
Section, and withm A.P. 101, Lot 20,

Thence running S37°38°09"W, on the sasterly line of the RIDOT Railroad Right of Way,
for a distance of Eighty-four and ninety-six hundredths (84.96) fect to a point:

Thence running S51°44°12"E for a distance of One hundred fourteen and seventy-eight
hundredths (114.78) feet to a point;

Thence running N33°09°24”E for a distance of Eighty-five and forty-four hundredths
(85.44) feet to a point:

Thence runming N51°49°01"W for a distance of One hundred eight and ten hundredths
(108.10} feet to a point, on the easterly linc of the RIDOT Railread Right of Way, at
Station 687+20.37, left 35.25°, which is the point or place of beginning.

Said easement contains 9,476+ square feet,

Enclosure (4) Page 16 of 38
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Exhibit B
The Project

[See following pages — Tank Farm 4 Interconnection, February 10, 2021]
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& CON SULTANTS, INC' “A Knowledge Corporation” ®

6 VALLEY ROAD MIDDLETOWN RHODE ISLAND 02842 401.849.0810 PHONE 401.846.4169 FAX

} NORTHEAST ENGINEERS

May 7, 2021

Rl Department of Transportation
Engineering/Permit Office

360 Lincoln Avenue

Warwick, Rl 02888

RE: Solar Breakers, LLC
Proposed Railroad Crossings
Burma Road, Middletown/Portsmouth

The attached Physical Alteration Permit Application pertains to the construction of three (3) railway crossings
along the RIDOT right of way which runs west of and parallel to Burma Road in Middletown and Portsmouth on
Aquidneck Island. The referenced applicant intends to construct a solar field on the coastal property owned by
Naval Station Newport. The three proposed crossings are intended to provide construction and maintenance
access from Burma Road, through the railway right of way, and to the solar field. Easements through the RIDOT
property have already been secured. A copy of this documentation has been included in this application package.

The three crossings are intended to have a gravel surface with a small section of pavement at the rails. As one of
the access points from Burma Road will have a steep slope, this approach is also proposed to be paved such that
it can be properly stabilized. Where ditches run alongside the rail are present, the applicant intends to install
culvert crossings using Class IV RCP. Where guard rails are present in the areas of the proposed crossings on Burma
Road, these sections of the guard rail will be removed and guard rail end sections will be installed.

As these crossings are intended to the see very little traffic, no traffic controls or warning signs are proposed.
Once the solar field has been constructed, these crossings will only be utilized for any maintenance activities that
the field requires. It is expected that the entrances will be chained off once construction is complete to prevent
any unauthorized access.

Should you have any questions regarding any of the attached application materials, please contact our office at
401-849-0810. Thank you.

Best regards,
Northeast Engineers & Consultants, inc.

o K

Jeremy Rosa, PE
Civil Engineer

CIVIL ENVIRONMENTAL SURVEYING GEOTECHNICAL STRUCTURAL MARINE TRANSPORTATION CONSTRUCTION SERVICES
‘ 46
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NORTHEAST ENGINEERS
& CONSULTANTS, INC- “A Knowledge Corporation” ©

6 VALLEY ROAD MIDDLETOWN RHODE ISLAND 02842  401.849.0810 PHONE 401.846.4169 FAX

May 10, 2021

Ri Department of Transportation
Engineering/Permit Office

360 Lincoln Avenue

Warwick, R1 02888

RE: Solar Breakers, LLC
Proposed Railroad Crossings
Burma Road, Middietown/Portsmouth
Drainage Statement

The above referenced Physical Alteration Permit Application pertains to the construction of three (3} railway
crossings along the RIDOT right of way which runs west of and parallel to Burma Road in Middletown and
Portsmouth on Aquidneck island. The applicant intends to construct a solar field on the coastal property owned
by Naval Station Newport. The three proposed crossings are intended to provide construction and maintenance
access from Burma Road, through the railway right of way, and to the solar field.

The crossings are intended to have gravel surfaces with a small section of pavement at the rails, As one of the
access points from Burma Road will have a steep slope, this approach is also proposed to be paved such that it
can be properly stabilized. Where ditches running alongside the rail are present, the applicant intends to install
culvert crossings using Class IV RCP.

While the crossings within the railway will generate some small unavoidable additional component of runoff, this
is not expected to cause any negative impacts to the railway as a whole. Paved surfaces have been proposed only
where necessary and with a minimum width suitable for construction, maintenance, and emergency vehicles.
Where the proposed crossings could potentially impact existing swales, equivalent piping has been proposed. The
applicant will be responsible for the maintenance of these pipes, in addition to the crossings themselves.

Should you have any questions regarding the stormwater impacts, please contact our office at 401-849-0810.
Thank you.

Best regards,
Northeast Engineers & Consultants, inc.

7
b A#
7

Jeremy Rosa, PE
Civil Engineer

CIVIL ENVIRONMENTAL SURVEYING GEOTECHNICAL STRUCTURAL MARINE TRANSPORTATION CONSTRUCTION SERVICES
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Town of Middletown

350 East Main Road, Middletown, Rhode Island 02842

Department of Engineering
Phone: (401) 418-0413 Fax: (401) 845-0404

Date: May 4, 2021

To: RIDOT

From: Warren HallUgE PLS, Town Engineer

Cc: Chris Costa, Middletown Building & Zoning Official, Robert Hanley, acting DPW

Director
_Re: PAPA Burma Road / Greene Lane, Railroad Crossing Plan and details, sheets 1 and 2
‘“f‘Z“d*ted 28 April 21, prepared by Northieast Engineetand Consultants

We are aware of the proposed work as shown on these drawings.

We also acknowledge that all this work is outside Town maintained roads.
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DEPARTMENT OF THE NAVY

NAVAL STATION NEWPORT
690 PEARY STREET

NEWPORT, RI 02841-1522
IN REPLY REFER TO:

5726
NOOCPLO/182
11 May 2021
Lyn Small
Northeast Engineers & Consultants
55 John Clarke Road

Middletown, RT 02842
Dear Ms. Small,

On behalf of Naval Station, the Navy has seen the plans for the three proposed railway
crossings on the Right of Way (ROW) west of Burma Road in the Towns of Middletown and
Portsmouth, Rhode Island. This ROW is owned by the State of Rhode Island, acting by and
through its Director of Transportation (RIDOT).

These crossings are to be built to provide access to an existing service road underneath a
power line owned by the Navy. Due to streams and other features that are unpassable, we
understand the need to create three railway crossings to access this power line. The track
crossings will lead from Navy-owned Burma Road to the power line west of RIDOT’s ROW.

The Navy understands that you are preparing materials to be submitted to RIDOT for a
Physical Alteration Permit and also to be submitted to the Rhode Island Public Utilities
Commission (RIPUC) in a petition for approval of private track crossings. The Navy has
reviewed your drawings and has no objection to the filings to be made to RIDOT and RIPUC.

Sincerely,

ﬁz /Ny W
Community Planning Liaison Officer
By direction
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Tomn of Portsmount)
Building Inspection Department
2200 East Main Road / Portsmouth, Rhode Island 02871

Department of Transportation

Attention: Engineering Section

Highway and bridge Maintenance Date: 05/07/2021
360 Lincoln Avenue

Warwick, R.J. 02888
Subject: Plat 50, Lot 7

The Town of Portsmouth is aware of the application of RIDOT for a Physical Alteration Permit
for the subject property.

Regards,

=

Gareth Eames

Building Official
geames@portsmouthri.com
401-683-3611
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Construction Estimate

May 7, 2021
Re: Solar Breakers, LLC
Burma Road

Middletown & Portsmouth, Rhode Island
(NE&C No: 20060.0)

Activity

item Unit Count Cost per Unit Amount

Paved Rail Crossings
Base material, pavement, railseal 3 $12,000 $36,000

Guardrail work
Removal of rail, installation of end

sections 2 $8,000 $16,000
Gravel access roads

(per cubic yard) 120 $60.00 $7,200
RCP Crossings

Pipe, bedding and installation 2 $1,200 $2,400

Additional Pavement

(outside of rail crossing) 10 $20 $200
Per cubic yard

Total $61,800
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RIDOT

$1,030.89 Paid

via Credit Card ending in 1621

Thanks for using the Online Service Center

BQ Energy
Physical Alteration Permit Application #21-46
May 13, 2021

Physical Alteration Permit Application (PAPA) Fee $1,000.00

Processing Fee $30.89

Total Paid  $1,030.89

@

Powered by the ViewPoint Cloud platform
Receipt nifinber #52



EXHIBIT D

MEMORANDUM OF UNDERSTANDING
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Memorandum of Understanding
Solar Breakers LLC and Newport and Narragansett Railroad Company

iy &, 2021

Background

Newport & Narragansett Bay Railroad Company, LLC (“NNBRR”) is party to an operating
agreement with the State of Rhode Island, acting by and through the Rhode Island Department
of Transportation (“RIDOT”) whereby RIDOT has granted to NNBRR non-exclusive trackage
rights to a part (the “Track”) of the Newport Secondary Railroad Line, owned and controlled by
RIDOT, inthe City of Newport, the Town of Middietown, and the Town of Portsmouth, Rhode
Island. Burma Road (aka Defense Highway, owned and under the control of the the United
States of America acting by and through the Secretary of the Navy (“Navy”) is located to the
east of the Track in the subject area.

Solar Breakers LLC (“Solar Breakers”) has a lease from the Navy to build a photovoltaic solar
project on property known as Tank Farm 4 at Naval Station Newport, Rhode Island in the Town
of Portsmouth. Tank Farm 4 is on the east side of Burma Road opposite Navy’s Carr Point
Recreation Area. The solar project will interconnect with National Grid’s electrical distribution
system on the west side of Burma Road opposite Greene Lane in the Town of Middletown.

The Navy controls the land both east and west of RIDOT’s railroad corridor, and also owns an
overhead electrical line (the “Power Line”) that crosses from the east side of Burma Road, near
Greene Lane in Middletown, and then runs north to Carr Point along the west side of RIDOT's
railroad track, on a string of utility poles. The Power Line is decades old and in disrepair; the
access road underneath the power line is quite overgrown,

Solar Breakers has agreed with the Navy to refurbish the Power Line, replacing the existing
poles with somewhat higher poles and installing a second electrical circuit above the existing
Navy wires. This new electrical circuit will carry electricity from the solar project at Tank Farm 4
to the National Grid interconnection point near Greene Lane. This agreement has been
memorialized in the Utility Pole Agreement dated April 28, 2021 and recorded in the land
records of the Town of Middletown in Book 1716, Page 1 and in the land records of the Town of

Portsmouth in Book 2056, Page 271.

The Power Line work has been approved by the authorities having jurisdiction:

o The Rhode Island Coastal Resources Management Council, in a letter dated December
22, 2020, concurred with Navy’s determination that the power line work is consistent
with the federally approved Rhode island Coastal Resources Management Council
Program and applicable regulations therein.

¢ Rhode Island Rule 250-RICR-150-15-1.6{J) exempts the installation of new utility lines,
poles, structures, equipment or facilities only where installation occurs on, above, or
beneath existing or approved paved or unpaved roadways and their existing or
approved cleared shoulders, or existing or approved railroad beds and their existing or
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approved cleared shoulders. The new power lines and the refurbishing of Navy’s Power
Line from Greene Lane to Tank Farm 4 benefit from this exemption, and do not need a
wetland permit from Rhode Island Department of Environmental Management.

e Solar Breakers has signed a perpetual easement with RIDOT which allows the
reconstruction and maintenance of the Power Line between Tank Farm 4 and Greene
Lane. The easement area includes three newly-constructed track crossings — two in
Middletown and one in Portsmouth. This easement was approved by the Rhode Island
State Properties Committee on April 13, 2021 and recorded in the land records of the
Town of Middletown in Book 1715, page 237 and in the land records of the Town of
Portsmouth in Book 2056, Page 218.

e Solar Breakers and Navy have agreed to the above arrangements, and have signed the
following documents:

o an easement for transmission and access dated April 28, 2021 and recorded in
the land records of the Town of Middletown in Book 1715, page 258 and in the
land records of the Town of Portsmouth in Book 2056, Page 239.

o A Utility Pole Agreement dated April 28, 2021 and recorded in the land records
of the Town of Middletown in Book 1716, page 1 and in the land records of the
Town of Portsmouth in Book 2056, Page 271.

In order to reconstruct and maintain Navy’s Power Line, Solar Breakers will need to have
construction and maintenance vehicles travel across the RIDOT track from Burma Road. There s
a single functional vehicle track crossing in the subject area, at the entrance to Navy’s Carr
Point Recreation Area. While this crossing point could be used to access the entirety of the
Power Line and access road, this would require constructing bridges over three smail unnamed
streams running under the track and power line between Carr Point and Greene. Building
bridges over these streams would be disruptive and inefficient. Hence Solar Breakers plans to
build three new track crossings in order to access the Power Line and access road.

Solar Breakers’ vendors will be rebuilding the Navy-owned Power Line in the third and fourth
quarter of 2021. After construction, Solar Breakers and/or its vendors will maintain and inspect
the Power Line, the three new track crossing roadways and signage, and the Access Road.

On May 10, 2021, Solar Breakers submitted a Physical Alteration Permit Application to RIDOT,
having Application Number 21-046.

Solar Breakers is preparing a petition to the Rhode Island Public Utilities Commission requesting
permission from the commission for the establishment of the private crossings pursuant to R.I.
Gen. Laws §39-8-1.3. These crossings will be private, with access restricted to Solar Breakers,
the Navy, RIDOT, and their caontractors, agents, and representatives.

Safety and Security Measures

Following are the safety and security measures that Solar Breakers will take relating to these
new track crossings:
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Install locking chains to block the two new openings in the guardrail along Burma Road

near the Middletown-Portsmouth border, to prevent unauthorized vehicle access.

2. Install a sign at each of these two openings stating ‘Restricted Access’ ‘US Government
Property”.

3. Install appropriate signage on each side of the three new crossings. The signs will be
mounted on crashworthy posts meeting the criteria established by American
Association of State Highway and Transportation Officials (AASHTO), specifically 4X4
wooden posts.

4. Signage will consist of the following, from top to bottom:

a. Stop sign, asrequired by R. Gen. Law § 31-20-3.

b. Private Railroad Crossing / No Trespassing / Right to pass by permission / Subject
to control of owner.

¢. Emergency Notification System (“ENS”) sign, conforming to the federal
requirements of 49 CFR § 234.301-317, including duly registered U.S. DOT
National Crossing Inventory numbers (see example). The emergency number will

be that of NNBRR.

REPORT PROBLEM
OR EMERGENCY

Lo

1-800-555-5555
)Gl 836 597 H

XYZ RAILRCAD

Coordination

Solar Breakers recognizes that safety is our top priority. There is inherent risk of personal injury
and/or property damage at the track crossings, both to Solar Breakers and to NNBRR.

Solar Breakers personnel must coordinate with NNBRR before driving any vehicles or

equipment over the Track.

NEWPORT AND NARRAGANSETT BAY RAILROAD COMPANY, LLC

Name: &#p,
Title: fls.

SOLAR BREAKERS LLC

By: /{/4 /f //’ i{

Name: MatthewLG. Ulman
Title:  Vice President
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